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1. Heard learned counsel for the parties.

2. The appellant/promoter by the instant appeal is raising challenge to the order dated

24.02.2022, arising from complaint No. ADJ/LKO162/09/82266/2021, passed by
the learned Adjudicating Officer granting interest for delay in handing over

possession by way of compensation.

. Learned counsel for the appellant/promoter at the outset submits that in view of the
decision rendered by Hon’ble Supreme Court in M/s. Newtech Promoters and
Developers Pvt. Ltd. Vs. State of U.P. & others 2021 SCC Online SC-1044 and this
Tribunal in Appeal No. 513/2022 (U.P. Awas Evam Vikas Parishad Vs. Mamta
Singh), wherein, the law laid down is that the Adjudicating Officer (AO) would lack
inherent jurisdiction on the subject matter where delay interest is claimed in lieu of
compensation by an allottee who continues to remain in the delayed project. The
learned counsel appearing for the respondent/allottee does not dispute the legal

proposition, but submits that since the facts, inter se, parties are not disputed, the



appeal may be disposed of on merit as the period of delay in handing over

possession of the unit is not being disputed by the appellant/promoter.

. The learned counsels for the respective parties submit that the lis, inter se, parties be

settled on admitted facts to avoid further delay.

. Main question involved in this appeal is whether the impugned order passed by the
learned Adjudicating Officer is without jurisdiction and whether in the given facts

allottee/respondent is entitled for delay interest.

. The appellant/promoter launched a housing project on 12.09.2012, wherein, it was
provided that the project would be completed within 28 months from the date of
allotment of the unit. The unit came to be allotted to the respondent/allottee on
02.04.2013, accordingly, the completion date would be 02.08.2015. After enactment
of Real Estate (Regulation and Development) Act, 2016 (in short “Act, 2016”), the
project came to be registered with the RERA in September 2017, as an ongoing
project. On the request of the appellant/promoter four years further time was granted

to complete the project.

. Be that as it may the project got delayed and ultimately the OC/CC in respect of the
project/tower, wherein, the unit of the respondent/allottee was situated, was issued
by the relevant competent authority on 24.04.2019. The possession of the unit was
handed over to the respondent/allottee on 25.02.2020. In view thereof, it is
submitted by the counsel for the respondent/allottee that the allottee is entitled to
delayed interest from 02.08.2015 to the date of possession i.e. 25.02.2020, in view
of proviso to Sub-section (1) of Section 18 of the Act.



8. The counsel for the appellant/promoter in rebuttal submits that final demand note
was issued by the appellant/promoter to the respondent/allottee on 17.10.2018
demanding Rs. 3,48,485/- outstanding dues towards cost of the unit which was
deposited by the respondent/allottee on 19.02.2020. It is only upon deposit the
possession of the unit was handed over on 25.02.2020. In this backdrop it is urged
that appellant/promoter is entitled to interest on the outstanding demand from the

respondent/allottee.

9. The contention of counsel for the respondent/allottee that the date for computation
of interest which the appellant/promoter is entitled would be till the grant of OC/CC
1.e. 24.04.2019. The submission is misconceived and in teeth of the explicit
provision provided under Section 18 of Act, 2016, wherein, the expression
employed is ‘till handing over possession’. Meaning thereby the computation of the
interest would be until the actual date on which the possession was handed over i.e.
25.02.2020 and not the date of OC/CC granted to the appellant.

10.Since the period of delay in completing the project and offer of possession of the
unit is not under dispute, accordingly, no purpose would be served in relegating the
parties to the appropriate forum for delay interest for the very same period in view
of Sub section (6) of Section 44 readwith Sub section (1) of Section 53 of the Act.
The relevant provisions are extracted :

“Section 44. Application for settlement of disputes and appeals to Appellate

Tribunal.

(6) The Appellate Tribunal may, for the purpose of examining the legality or
propriety or correctness of any order or decision of the Authority or the adjudicating
officer, on its own motion or otherwise, call for the records relevant to deposing of

such appeal and make such orders as it thinks fit.”



“Section 53- Powers of Tribunal- (1) Appellate Tribunal shall not be bound by the
procedure laid by the Code of Civil Procedure, 1908 (5 of 1908) but shall be guided

by the principles of natural justice.....”

11. In view of the facts and circumstances of the case and for the discussions, herein,

(1)
(i)

(iii)

(iv)

v)

(vi)

above, the appeal is disposed of by passing the following orders :-
The impugned order passed by the Adjudicating Officer is set-aside and quashed,
Respondent/allottee would be entitled to delay interest on deposit w.e.f. 02.08.2015
i.e. the completion date declared by the appellant/promoter till the date of deposit of
the outstanding dues by the respondent i.e. 19.02.2020,
Appellant/promoter in turn would be entitled to compute interest on the due amount
at Rs. 3,48,485/- demanded on 17.10.2018, till the date of deposit made by the
respondent/allottee i.e. on 19.02.2020. The amount so computed shall be deducted
from the amount of delay interest to be paid to the respondent/allottee and the
balance amount thereafter shall be released in favour of the respondent/allottee.
The appellant/promoter is directed to compute the interest as directed hereinabove
and release the amount to the respondent/allottee within 45 days from the date this
order is uploaded on the portal.
While making an application for release of the amount deposited towards
compliance of Section 43(5) of the Act, 2016, the appellant/promoter shall submit
the computation of delay interest admissible to the respective parties.
It is clarified that before release of the amount by the Registry, the computation

shall be placed before this Tribunal and orders obtained thereon.

(vii) No order as to costs.
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