RESERVED JUDGMENT
BENCH-1

THE U.P. REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

APPEAL NO. 723 of 2023

CBS International Project Pvt. Ltd.  .ieiiviiiinnnnen. Appellant.
Versus

1. The Uttar Pradesh Real Estate Regulatory Authority, Rajya
Niyojan Sansthan, Naveen Bhavan, Kalakankar House Road, Old
Hyderabad, Lucknow, Uttar Pradesh 226007

2. Sumbul Siddiqui, D-17 Okhla Vihar Okhla Vihar Jamia Nagar
New Delhi110025

3. Akta Gupta, House No. 171, 2nd floor, Vivekanandpuri, Sarai
Rohilla, Deihi -110007

4. Vinay Yadav, Flat No. 301, Tower No. 32, Lotus Boulevard,
ESPACE, Sector - 100, Noida-201304

................. Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it
proper to place on record that on demitting office by Technical Member
from 26.09.2023 the judicial functioning of the Tribunal had come to
stand still with effect from 27.09.2023. On receipt of the notification
dated 28.11.2023 with respect to appointment of Judicial Member, in
the larger interest as well as to resume the judicial functioning of the
Tribunal and to achieve the mandate of Section 44(5) of the Real Estate
(Regulation & Development) Act 2016 read with Regulation 22 and 25

a Bench consisting of Chairman and Judicial Member was constituted



vide order dated 01.12.2023. The Registry was directed to issue cause
list of fresh appeals and re-schedule the cause list of pending appeals
from 27.09.2023 on joining of the Judicial Member. Accordingly an
office order dated 02.12.2023 was issued by the Registrar, which reads

as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the Tribunal was
working with single Bench consisting of Hon'ble Chairman and
Hon'ble Technical Member after demitting office by the Hon'ble
Judicial Member on 31.12.2022. Hon'ble Technical Member also
demitted office on 26.09.2023 and Hon'ble Administrative
Member being on unauthorized leave from 30.09.2022 (who
finally resigned on 29.10.2023) resulting the judicial functioning
of the Tribunal to tune to standstill with effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having judicial
back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the Appellate
Tribunal is to consist of at least one Judicial Member and one
Administrative or Technical Member. The Appellate Tribunal is
required to scrutinize judicially the appeals against the order of
Regulatory Authority or Adjudicating Officer. Rule 30 of the Rules
2016 empowers the Appellate Tribunal to call upon such experts
or consultants from the fields of economics, commerce,
accountancy, real estate, competition, construction, architecture
or engineering or from any other discipline as it deems necessary,
to assist the Appellate Tribunal in the conduct of any enquiry or
proceedings before it.

Section 55 of the Act 2016 protects the acts and proceedings of
the Appellate Tribunal from being invalid merely for the reason of
any vacancy in, or any defect in the constitution of the Appellate
Tribunal or any defect in the appointment of a person acting as a
Member of the Appellate Tribunal or any irregularity in the
procedure of the Appellate Tribunal not affecting the merits of the
case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the
Bench for hearing of appeals is constituted with Hon'ble
Chairman & Hon'ble Judicial Member for judicial scrutiny of the
appeals and in case any expert opinion/assistance is required the



same will be taken as per provisions of Rule 30 of the Rules 2016
in appropriate cases or such cases will be deferred till availability
of Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.

This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is
still continuing on account of non-appointment of Technical and

Administrative Members.

2. Now we proceed to deal with the instant matter.

3. Heard Shri Amit Yadav, learned counsel for the appellant and Ms.

Sumbul Siddiqui, respondent no. 2 in person.

4. The appellant has filed the instant appeal challenging the order dated
17.10.2023 (hereinafter referred to as the ‘impugned order’) passed by
the Ld. Real Estate Regulatory Authority, Gautam Budh Nagar
(hereinafter referred to as the “Regulatory Authority”) in Complaint No.
NCR144/08/1667/2019 (Sumbul Siddiqui, Akta Gupta,Vinay Yadav Vs.
C.B.S. International Projects Pvt. Ltd.), whereby the Regulatory
Authority, taking into consideration that the opposite party has not made
compliance of direction no. 1 of order dated 24.06.2020, gave instruction
to the Secretary, RERA to place the file before the Regulatory Authority
to impose appropriate penalty upon the respondent as per Section 63 of

the Act, 2016.

5. The facts of the case, in brief, are that an application for request for
booking of retail space bearing Unit No. UG-29, Block C having super
area 600 sq. ft. in the project "Noida World One", Sector-90,
Expressway, Noida (U.P.) was jointly preferred by the respondent no. 2,
3 and 4 on 27.12.2013. In reference to the aforesaid application, a

provisional allotment letter was issued to the Respondent Nos. 2, 3 and 4
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jointly on 08.08.2015 in reference to the retail space unit no. UG-29 in
Block C. A draft Retail Space Buyer's Agreement was also prepared by
the Appellant on 08.08.2015 and the same was sent through courier to the
Respondent for signing. However, the Respondents i.e. Sumbul Siddiqui,

Akta Gupta, Vinay Yadav did not sign the aforesaid agreement.

The total sale consideration price of the unit was Rs. 52,14,700/- (without
tax). In lieu of the total sale consideration price, the Respondent No. 2, 3
and 4 has paid a total sum of rupees 18,15,223/- (without tax) only
between the period from 27.12.2013 to 24.02.2014. However, the

respondent no. 2, 3 and 4 failed to clear their outstanding dues till date.

Thereafter the respondent nos. 2, 3 and 4 jointly preferred Complaint No.
NCR144/08/1667/2019 before the learned Uttar Pradesh Real Estate
Regulatory Authority on 28.08.2019 seeking- (i) Possession of proper
booked space at the earliest & (i1) Delay Penalty @ 18%. The Ld. Uttar
Pradesh Real Estate Regulatory Authority vide its order dated 24.06.2020
directed the Appellant to handover the possession of the allotted unit till
31.12.2020 along-with O.C./C.C. after completing the unit as per the map
shown in the prospectus and approved by the competent authority as well
as execute the registry after receiving the payable stamp fee. The Ld.
Authority further directed the parties to ensure the execution of the
Agreement to Sale within 30 days as notified by the State Government.
The Ld. Authority further directed the Appellant to issue offer of
possession after obtaining O.C./C.C.

Thereafter in compliance of the order dated 24.06.2020 passed by the Ld.
Authority, the appellant on 07.08.2020 sent a draft copy of the agreement
to sale through mail and requested to the Respondent No. 2, 3 and 4 to
execute the Agreement to sale as per direction no. 2 of the aforesaid order
dated 24.06.2020. The Respondent replied to the aforesaid mail on
10.08.2020 saying that they would be happy to sign the agreement to sell
as per point no. 2 of the RERA order after point no. 1 has been fulfilled.
In the aforesaid regard the Appellant has also preferred a reminder
through mail on 28.10.2020. But no agreement to sale has been signed by

the Respondents till date even after several calls and reminders.
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The occupancy certificate in reference to the aforesaid project in question
was issued by the competent authority on 12.01.2021. Thereafter the
Appellant issued intimation for possession letter on 18.01.2021 to the
complainant (i.e. Respondent no. 2, 3 and 4) requesting therein to pay the
balance amount within 20 days and take possession within 30 days from
receiving the intimation for possession. Thereafter the Appellant preferred
several emails and letters on 15.03.2021 (intimation for advance demand),
18.03.2021 (intimation for advance demand), 01.05.2021 (reminder),
28.05.2021 (overdue pending payment), 15.06.2021 (balance payment
reminder), 19.07.2021 (balance payment reminder), 09.08.2021 (balance
payment reminder-6), 11.08.2021 (balance payment reminder-6),
19.08.2021 (overdue payment reminder-7) regarding handing over
possession and payment of the outstanding dues. But till date no amount
has been paid by the complainant (i.e. Respondent no. 2, 3 and 4) against

the unit.

The final reminder for payment was sent to the complainant (i.e.
Respondent No. 2, 3 and 4) on 29 October 2021 wherein last and final
opportunity was given to the appellant to make the outstanding payment
of rupees 38,10,714/- (excluding interest on delayed payment, fixed
electricity charges, holding charges and maintenance charges) by 15
November 2021. The complainant (i.e. Respondent No. 2, 3 and 4) is not
coming forward to execute necessary paperwork and not making the
balance payment. Further, the Appellant has sent numerous reminders,
emails, etc. for executing Builder Buyer Agreement, making balance
payments and 10 other requisite documents. However, the appellant failed

to do the same.

The complainants (i.e. Respondent No. 2, 3 and 4) booked their Unit on
Upper Ground Floor and the Unit is still located well on the Upper
Ground Floor 1.e. just above the Ground Floor. The appellant on
29.07.2022 again preferred an urgent reminder for prompt action to pay
possession related dues of Rupees 38,10,714/- (excluding interest on
delayed payment, fixed electricity charges, holding charges and
maintenance charges). However, the respondent failed to pay any heed to

clear the pending dues.
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The appellant has also preferred an email dated 13.04.2023 to the
respondent in reference to the notice issued under: section 38/40/63
pursuance to the order dated 24.06.2020 along-with all enclosures and
also requested the respondent no. 2, 3 and 4 to come to office along-with
required documents and balance overdue payment and take possession of
the booked unit. The physical copy of the compliance report was also
submitted by the Appellant before the Deputy Secretary of Ld. Authority
on 17.04.2023. The Appellant has also preferred an application dated
26.07.2023 before Ld . Judge, Bench-2, UP-RERA, H-69, Gamma-2,
Greater Noida regarding all the steps taken by the Appellant in
compliance of the order dated 24.06.2020 passed by the Ld. Authority.

The Ld. Executing court vide impugned order dated 17.10.2023 observed
that the direction no. 01 of the order dated 24.06.2020 has not been
complied by the Appellant and therefore, Secretary is directed to place
record before the Authority for imposing penalty under section-63 of the

RERA Act, 2016 due to non-compliance of the aforesaid order.

The appellant being aggrieved by the impugned order dated 17.10.2023
passed by the Regulatory Authority has filed the instant appeal on the

following grounds:

A. Because the impugned order dated 17.10.2023 learned Authority
suffers from material irregularity and has been passed without

application of the judicial mind.

B. Because the impugned order dated 17.10.2023 learned Authority

suffers from material irregularity.

C. Because, the appellant has also preferred an email dated
13.04.2023 to the respondent in reference to the notice issued
under section 38/40/63 pursuance to the order dated 24.06.2020
along-with all enclosures and also requested the respondent no. 2,
3 and 4 to come office along-with required documents and

balance payment and take possession of the booked unit.



Because, the physical copy of the compliance report was also
submitted by the Appellant before the Deputy Secretary, Ld.
Authority on 17.04.2023.

Because, the Appellant has also preferred an application dated
26.07.2023 before Ld. Judge, Bench-2, UP-RERA, H-69,
Gamma-2, Greater Noida regarding all the steps taken by the
Appellant in compliance of the order dated 24.06.2020 passed by
the Ld. Authority.

Because, the Ld. Executing court failed to consider the fact that
the respondent no. 2, 3 and 4 failed to clear his dues and has not
taken possession of the allotted unit even after repeated emails

and reminders.

Because, in lieu of the total sale consideration price the
Respondent No. 2, 3 and 4 has paid a total sum of rupees
18,15,223/- only between the period from 27.12.2013 to
24.02.2014.

Because, in compliance of the order dated 24.06.2020 passed by
the Ld . Authority, the appellant on 07.08.2020 sent a draft copy
of the agreement to sale through mail and requested to the
Respondent No. 2, 3 and 4 to execute the Agreement to sale as
per direction no. 2 of the aforesaid order dated 24.06.2020 and

uploaded the compliance on the portal.

Because, after obtaining Occupancy Certificate dated 12.01.2021
the Appellant issued intimation for possession letter on
18.01.2021 to the complainant (i.e. Respondent No. 2, 3 and 4)
requesting therein to pay the balance amount within 20 days and
take possession within 30 days from receiving this intimation for

possession.

Because, the Appellant preferred several email and letters on
15.03.2021 (intimation for advance 17 demand), demand on
18.03.2021 (intimation for advance 01.05.2021 (reminder),
28.05.2021 (overdue pending payment), 15.06.2021 (balance

payment reminder), 19.07.2021 (balance payment reminder),



09.08.2021 (balance payment reminder6), 11.08.2021 (balance
payment reminder-6), 19.08.2021 (overdue payment reminder-7)
regarding handing over possession and payment of the
outstanding dues. However, till date no amount has been paid by

the complainant (i.e. Respondent No. 2, 3 and 4) against the unit.

Because, the complainant (i.e. Respondent No. 2, 3 and 4) is not
coming forward to execute necessary paperwork and not making
the balance payment. Further, the Appellant has sent numerous
reminders, emails, etc. for executing Builder Buyer Agreement,

making balance payments and other requisite documents.

Because, the appellant on 29.07.2022 again preferred an urgent
reminder for prompt action to pay possession related dues of
rupees 38,10,714/- (excluding interest on delayed payment, fixed
electricity charges, holding charges and maintenance charges).
However, the respondent failed to pay any heed to clear the

pending dues.

Because the Authority in the execution proceedings is vested
with the limited jurisdiction to ensure the compliance of the order

in its true letter and spirit.

7. The appellant prayed for following reliefs:

L.

II.

To set aside the impugned order dated 17.10.2023 passed by the
Ld. Authority under section 38/40/63 of the Act, in the interest of

Justice.

To direct the Respondent 2, 3 and 4 to take possession of his unit
and make the balance payment to the Appellant along with delay
penalty amounting to Rs 54,60,237/- (including GST) which
includes delay penalty of Rs. 12,12,923/- calculated from 08-02-
2021 till 20- 11-2023, holding charges of Rs . 99,120/- and 19
fixed electricity and maintenance charges of Rs. 3,37,480/- as per
the rules and regulations of the RERA or if the Respondents 2, 3
and 4 are unable to make the balance payment, allow the

Appellant to cancel the said unit and refund the allotment money
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as per RERA guidelines. Copy of the calculation sheet as per rera
order dated 24.06 .2020 is being annexed herewith as Annexure

No. 20.

II. To direct the complainant to execute the Agreement to
Sell/Sublease in compliance with Section 13(1) of RERA Act,
2016.

IV. Such other orders as this Hon'ble Tribunal may deem fit and
proper under the circumstances of the case so as to protect and
safeguard the interest of the appellant may also be passed in the

interest of justice.

The respondents filed objection to the appeal stating therein that a
layout plan which mentioned 3 Floors for retail shops, namely Lower
Ground Floor, Upper Ground Floor, and other project details was
shared by the appellant vide various emails between November 2013 —
December 2013. The price of all the 3 floors was same as per the price
list shared with the respondents. The lower Ground Floor was shown
in the Pamphlets, walkthrough videos and other Advertising material
as being several feet below the ground and Upper ground Floor was
actually the Ground Floor, at 5 feet above the road level, and was the
obvious choice for anyone who booked early, especially when there
was no difference in the price. Choosing an Upper Ground Floor unit
was the best investment as the Appellant clearly showed that Upper
Ground Floor was actually the Ground Floor with Lower Ground

Floor being below the road level.

The respondents stated that based on the fake layout plan fraudulently
shared by the Appellant during November - December 2013, on
24/12/2013, an application was made by the respondent no. 2, 3 & 4
for a non- PLC (non-preferential location charge) atrium facing UG
118, measuring 600 sq ft. The total sale consideration price of the unit
was Rs 52,14,700/- and the respondent was offered a discount of Rs.
476100/- as Payment Plan 15% Discount on Upfront 50% payment at
the time of booking, which was to be adjusted in the initial payment of
50%. Even when the necessary project approvals had not been

received by the Appellant, the respondents were forced to make
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payment of 50% of the total sale consideration as per the payment
plan, which was done on 24th February 2014. In March 2014, right
after payment of 50% amount of the Total sale consideration, it was
informed to the respondents 2, 3 & 4 that the project layouts submitted
to the Noida Authority have been rejected and fresh layouts and
building plans shall be shared soon. On 11/03/2014, the respondents
received an email which contained new fake layouts and elevation of
the project, which clearly mentioned only 2 Floors for retail shops,

namely Lower Ground Floor and Upper Ground Floor.

The respondent further stated that based on this layout, and the
impression that was built by the Appellant right from the initial
emails, other marketing and advertising materials, that the Lower
Ground Floor would be well below the road level, the respondents
chose atrium facing Unit No. CU-24 (Tower C Upper Ground Floor)
and received a confirmation mail dated 21/03/2014 about the change
in unit. The respondent no. 2 worked with an organization named
Netambit Homewise, which company had sold several other units in
the project and all these Allottees were also invited to chose new units
as the layouts had been changed. It is important to note here that all
initial allottees had also previously chosen units on Upper Ground
Floor as the appellant had given the false impression that it was the
ground floor vide email dated 21/03/2014. Vide email dated
23/06/2014, the respondents no. 2, 3 & 4 were finally allotted UG 29,
an atrium facing unit measuring 600 sq ft. This email also mentioned

that the Unit would now attract a Preferential Location charge.

The respondent emphasized that the layout plan shared with the
respondents as well as other allottees at that time, was completely
different from the layout plan, with the 2 retail floors as GROUND
FLOOR & FIRST FLOOR, submitted by the Appellant to the Noida
Authority for approval. It is pertinent to note here that, the layout
plans actually submitted to the Noida Authority at this stage, were the
plans that were eventually sanctioned and the building was
constructed according to them. The appellant had never in the first
place requested for approval of Upper Ground Floor to the Noida
Authority. It is submitted that when the changed layouts were shared
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with the respondents on 11/03/2014, the Appellant fraudulently
misrepresented to the respondents through fake layout plans, that the
retail floors would be Lower Ground Floor and Upper Ground Floor
and the First Floor had been cancelled. The Appellant had in fact
cancelled the Lower Ground Floor and submitted plans to Noida

Authority for approval of Ground Floor and First Floor.

It 1s stated that the Appellant did not mention to the respondents the
correct floors that were sent to Noida Authority for Approval and had
a malafide intention to cheat respondents and continued maintaining
that the 2 Floors were Lower Ground Floor and Upper Ground Floor.
That, if the respondents had been informed that out of 3 retail Floors -
Lower Ground Floor, Upper Ground Floor and First Floor, now the
Lower Ground Floor shall not be constructed and the retail floors shall
be Ground Floor at 5 ft above road level and First Floor at 15 feet
above road level, the respondents would have selected a unit on the
Ground floor as they were the most initial allottees and could chose
from the entire inventory. The plans were sanctioned on 24/07/2014
and the 2 retail floors that were approved were Ground Floor and First
Floor. Neither, the Appellant disclosed to the respondents even at this
stage, that the project will not have Lower Ground Floor and Upper
Ground Floor, nor an approval was sought from the initial existing
allottees regarding the change in layout plans. The respondent no. 2, 3
& 4 also had a budget in mind while booking the shop and had booked
the Non-PLC atrium facing Unit No. UG-118 and the change in the
total price of the shop, despite still being atrium facing, 6 months after
the booking had been done was not acceptable and the respondents

through various emails requested a waiver of PLC charge.

After going through a lot of harassment the respondents expressed
their interest to cancel the shop. The appellant expressed their inability
to return the money due to shortage of funds and decided to waive the
PLC on 06/08/2015. A fresh application form was made (Annexure
No. 9) and Unit number was changed to UG-29 without PLC charge in
all the receipts and other documents. The project completion date
given by the appellant at the time of booking was 2 years, however

even after almost 2 years, the construction had not commenced. To
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give confidence to the respondents, if the company delayed possession
beyond December 2017, the appellant agreed to pay a penalty @ 10%
p.a. on the paid BSP amount for the delayed period vide letter dated
06/08/2015. The delay penalty of Rs. 393276/- was paid as per the
commitment for a period of 26 months from January 2018- February

2020 on the paid amount of Rs. 1887723/-.

It is stated that when respondent no. 2 & 3 visited the site in October
2018, the project had undergone a sea change from what was
promised at the time of booking. The major change visible that
affected the respondents the most, was that now there was NO Lower
Ground Floor. The retail shops were located on 2 floors - Ground
Floor being at 5 ft above road level and First Floor and when the
respondents met up with the various company officials, they were
shown their unit was located on the First Floor. The Appellant, when
confronted on this severe default in the actual unit not being 5 ft above
road level, rather being located on the first floor, dismissed the claims
of the respondents and stated that the First Floor is Upper Ground
Floor only and the respondents had of their own, chosen the unit that
was being delivered to them. The respondents questioned the
Appellant on how he was deciding that Upper Ground Floor is First
Floor when it is located 15 ft above the road level, while at the time of
booking the respondents had chosen their unit at 5 ft above the road

level.

The respondents registered a complaint with RERA against the
Appellant bearing No. NCR144/08/1667/2019 and Regulatory
Authority passed the impugned order dated 24/06/2020. The Appellant
refused to comply with RERA order and maintained that they are
delivering the same unit that was booked by the respondents. When
the Appellant did not abide by the RERA Order and disregarded it’s
authority, the respondents approached RERA again for execution of
the order. Letter dated 02/03/2023 and reminder letter dated
22/03/2023 were sent by Deputy Secretary RERA to the appellant to
comply with the RERA order dated 24/06/2020. The Appellant has
misrepresented to RERA on several occasions that they have tried to

comply with RERA order dated 24/06/2020, when in fact the unit
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being offered to the respondents is still UG-29. The RERA order has

clearly not been complied with.

Though the Appellant received OC for the project dated 12/01/2021,
the OC mentions in Clause 8, that in case there is a negative decision
on the objections raised by CAG in the objection “ Discrepancies in
the Allotment of Industrial Plot to CBS International Project Ltd”,
then the OC for towers B & C shall stand cancelled. The Appellant
has not been able to get even a single registry executed even after 3
years of OC being issued. The Appellant by Noida Authority
employees got mentioned on the Site Layout Plan the words “Upper
Ground Floor/First Floor”, to prove to all Upper Ground Floor
allottees that Upper Ground floor & First Floor is the same, though,
the Tower C Elevation drawing clearly mentions First Floor. The
respondent approached Noida Authority for clarity on the matter and
were very clearly informed through various RTIs dated July 2023 that
the approval for retail floors in the project Noida World One was not
given for Upper Ground Floor. The respondents informed Noida
Authority of the enormity of the fraud being committed by the
Appellant with the connivance of some of their officials, thereby
aiding the Appellant to cheat all initial Upper Ground Floor allottees
including the respondents to accept units on First Floor. The Noida
Authority took immediate action and issued letter dated 14/08/2023 to
the Appellant to return any documents that may have the wrongfully
mentioned terms “Upper Ground Floor or Lower Ground Floor”. The
Appellant failed to respond to the letter sent by Noida Authority and
was subsequently sent a reminder dated 04/12/2023 giving the
Appellant a notice of 3 days to return any such documents that depict

Upper Ground Floor or Lower Ground Floor.

The respondent submitted that claim by the Appellant that the
respondent no. 2, 3 & 4 made an application for Unit No. UG 29 in the
project Noida World One, Plot No. 1 Sector 90, Noida on 27/12/2013
is completely false. The copy of the application form submitted by the
Appellant as Annexure No. 1 in the appeal bears witness to this lie, as
the date of booking mentioned on the Application Form is 08/08/2015.
It is submitted that the Appellant has made a completely false claim
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that he has not changed the location of the booked Unit No. UG-29 in
Tower C and that the Unit is still on the Upper Ground Floor in Tower
C. That when the Appellant has not submitted floor plans for Upper
Ground Floor, Noida Authority has not approved upper ground floor
in the original sanction plan dated 24/07/2014 or revised sanction plan
dated 18/09/2017. The appellant is still forcing the respondent to
accept UG-29 against which the respondent approached the
Regulatory Authority.

8.10 The respondents submitted that only upon finding default in

9.1

9.2

compliance of order dated 24/06/2020, as the Appellant was still
offering the same unit UG-29 located on the First Floor and was bent
on insisting that it was the same unit that the respondent had booked
of his own volition, whereas the material documents proved otherwise,
the Regulatory Authority mentioned that the Appellant has not
complied with the RERA order and passed the Executing order dated
17.10.2023. The respondents submitted that the appeal is baseless and
lacking material substance and therefore, deserves to be dismissed

with costs.

The appellant filed reply/rejoinder affidavit denying the averments
made by the respondents in the objection and reiterating the averments
made by the appellant in the memo of appeal. The appellant further
submitted that:

There are only 2 floors for retail 1.e. Ground and Upper Ground Floor.
The complainants (i.e. Respondents No. 2, 3 and 4) on their own
volition booked Upper Ground (UG) floor and was allotted the same.
The possession of the unit being offered thereof is located on the UG
Floor only. It is submitted that multiple inspection has also been
carried out by the Regulatory Authority and the inspection team given
finding that there on two commercial floor and the first floor and

upper ground floor are the same.

It is stated that the physical copy of the compliance report was
submitted by the appellant before the Deputy Secretary of Regulatory
Authority on 17.04.2023. It 1s further submitted that the Ld. Executing

court failed to consider the fact that respondent nos. 2,3 and 4 failed
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clear their dues and has not taken possession of the allotted unit even

after repeated emails and reminders.

10. On the basis of pleadings, record and submissions of learned counsel
for parties, we frame the issue “as to whether the appellant has taken
steps for compliance of direction no.1 of the order dated 24.06.2020,

passed on the complaint of respondents or not” ?

10.1 On the complaint of the respondent, the Regulatory Authority by
means of order dated 24.06.2020 directed the appellant to handover
the possession of the allotted unit till 31.12.2020 along with OC/CC
after completing the unit as per the map shown in the prospectus and
approved by the competent authority as well as execute the registry
after receiving the payable stamp fee. It appears that on account of non
compliance of order dated 24.06.2020, the respondents approached the
Executing Authority for execution of the same, which resulted in
passing of the impugned order dated 17.10.2023 on the ground that the
appellant has not made compliance of the direction no.1 of order dated
24.06.2020 and directions have been issued to the Secretary of RERA
to take steps for imposing penalty on the appellant.

10.2 The pleadings and the documents on record reveals that in compliance
of the order dated 24.06.2020, passed by the Regulatory Authority, the
appellant on 07.08.2020 sent a draft copy of the agreement to sale
through mail and requested to the Respondent No. 2, 3 and 4 to
execute the Agreement to sale as per direction no. 2 of the aforesaid
order dated 24.06.2020. The Respondent replied to the aforesaid mail
on 10.08.2020 saying that they would be happy to sign the agreement
to sell as per point no. 2 of the RERA order after point no. 1 has been
fulfilled. In the aforesaid regard the Appellant has also preferred a
reminder through mail on 28.10.2020. But no agreement to sale has
been signed by the Respondents till date even after several calls and

reminders.

10.3 The occupancy certificate in reference to the aforesaid project in
question was issued by the competent authority on 12.01.2021.
Thereafter the Appellant issued intimation for possession letter on

18.01.2021 to the complainant (i.e. Respondent no. 2, 3 and 4)
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requesting therein to pay the balance amount within 20 days and take
possession within 30 days from receiving this intimation for
possession. Thereafter the Appellant preferred several emails and
letters on 15.03.2021 (intimation for advance demand), 18.03.2021
(intimation for advance demand), 01.05.2021 (reminder), 28.05.2021
(overdue pending payment), 15.06.2021 (balance payment reminder),
19.07.2021 (balance payment reminder), 09.08.2021 (balance payment
reminder-6), 11.08.2021 (balance payment reminder-6), 19.08.2021
(overdue payment reminder-7) regarding handing over possession and
payment of the outstanding dues. But till date no amount has been
paid by the complainant (i.e. Respondent no. 2, 3 and 4) against the

unit.

10.4 The final reminder for payment was sent to the complainant (i.e.

10.5

Respondent No. 2, 3 and 4) on 29 October 2021 wherein last and final
opportunity was given to the respondents to make the outstanding
payment of rupees 38,10,714/- (excluding interest on delayed
payment, fixed electricity charges, holding charges and maintenance
charges) by 15 November 2021. The complainant (i.e. Respondent No.
2, 3 and 4) did not take any action to execute necessary paperwork and

paid the balance payment.

The appellant on 29.07.2022 again preferred an urgent reminder for
prompt action to pay possession related dues of Rupees 38,10,714/-
(excluding interest on delayed payment, fixed electricity charges,
holding charges and maintenance charges). However, the respondents
failed to pay any heed to clear the pending dues. The appellant has
also preferred an email dated 13.04.2023 to the respondent in
reference to the notice issued under- section 38/40/63 pursuance to the
order dated 24.06.2020 along-with all enclosures and also requested
the respondent no. 2, 3 and 4 to come to office along-with required
documents and balance overdue payment and take possession of the

booked unit.

10.6 The physical copy of the compliance report was also submitted by the

Appellant before the Deputy Secretary of Ld. Authority on
17.04.2023.
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10.7 The Appellant has also preferred an application dated 26.07.2023

before Ld . Judge, Bench-2, UP-RERA, H-69, Gamma-2, Greater
Noida regarding all the steps taken by the Appellant in compliance of
the order dated 24.06.2020 passed by the Ld. Authority.

10.8 The Ld. Executing court vide impugned order dated 17.10.2023

11.

11.1

observed that the direction no. 01 of the order dated 24.06.2020 has
not been complied by the Appellant and therefore, Secretary is
directed to place record before the Authority for imposing penalty
under section-63 of the RERA Act, 2016 due to non-compliance of the

aforesaid order.

On thorough examination of the impugned order, we found that
Executing Authority at page no.2 of his order mentioned that the
notice was sent to the respondent/appellant for non compliance of the
order dated 24.06.2020 on the application of the
respondent/complainant dated 23.02.2023 by the Deputy Secretary on
02.03.2023 seeking compliance report by 15.03.2023. Thereafter
Deputy Secretary issued show cause notice on 22.03.2023 for
compliance and explanation by 15.04.2023. The respondent/appellant
in pursuance to the notice dated 02.03.2023 and 22.03.2023 submitted
response stating therein that information for possession was sent to the
complainants on 18.01.2021 but the complainants neither have come
forward for taking possession nor they have deposited the payable

dues.

It has also been recorded by the Executing Officer that the delay
interest of Rs. 3,93,276/- till offer of possession has also been given to
the complainants. The impugned order further reveals that the
respondent submitted a compliance report on 28.07.2023 indicating
therein that they after receipt of the completion certificate informed
the complainants regarding possession on 18.01.2021 with delayed
interest of Rs.3,96,276/- have been paid and as per order the
respondent has to pay delay interest of Rs.3,41,058/- but the
respondent/appellant has paid the additional amount of Rs.52,218/-
and the complainants are not coming forward for taking possession

and clearing the payable dues.
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11.2 The Executing Authority thereafter observed that there is nothing on

11.3

12.

record which shows that in compliance of the order dated 24.06.2020,
respondent/appellant has given possession, hence not complied the
order within time frame and proceeded for non compliance of
direction no.1 of the order dated 24.06.2020 by directing the Secretary
of RERA to process and present the file before the Authority for
imposition of the appropriate  punishment against the

appellant/respondent.

In view of above it is evident that the appellant in compliance of the
order dated 24.06.2020 sent a draft copy of the agreement to sell as
per direction no.2 on 07.08.2020 through mail to execute the
agreement for sale but the respondents vide e-mail dated 10.08.2020
said that they will sign the agreement as per point no.2 after point no.1
has been fulfilled. The appellant after receipt of the occupation
certificate on 12.01.2021 sent information on 18.01.2021 to the
complainants to pay balance amount within 20 days and take
possession within 30 days from the date of receipt of intimation for
possession followed by several e-mail and letters on 15.03.2021,
18.03.2021, 01.05.2021, 28.05.2021, 15.06.2021, 19.07.2021,
11.08.2021 and 19.08.2021, but it is the respondents who did not turn
up for making payments of the admissible dues as well as for taking
possession and execution of conveyance deed, though the Executing
Authority in the impugned order dated 17.10.2023 mentioned about
the steps taken by the appellant but even thereafter come to the
conclusion that in compliance of direction no.l of order dated
24.06.2020, the appellant has not put on record any evidence with

respect to giving possession and execution of conveyance deed.

In our considered view, giving possession and execution of the
conveyance deed is a bilateral act, meaning thereby on information
given by the appellant to the respondents for clearing dues and take
possession, the respondents were to take steps for payment of the
admissible dues, if any, and possession as well as providing necessary
stamp fee for execution of the conveyance deed. There is nothing on record
which indicates that in pursuance to the repeated information and

reminders, respondents have taken steps.
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14.

15.
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The act of giving possession and execution of conveyance deed cannot
be done/performed by the appellant unilaterally. Hence we are of the view
that the findings of the Executing Officer with respect to non compliance of
direction no.1 by the appellant of not giving possession and registration of
conveyance deed is not only misconceived as well as non appreciation of
the facts on record and we hold that appellant has taken steps in a bonafide
manner by offering possession to the respondents after receipt of the

occupation certificate and is not guilty of violation of direction no.1 of

the order dated 24.06.2020. The issue is answered accordingly.

In view of the aforesaid analysis, we are of the considered view that
the impugned order dated 17.10.2023, passed by the Executing
Authority is not sustainable, accordingly the same is set aside. The
appeal stands disposed of. The matter is remanded back to the
Executing Authority for examining the issue with respect to
compliance of order dated 24.06.2020 afresh after providing

opportunity to the parties in accordance with law.

The Registrar is directed to send copy of this order to the Secretary
RERA for placing the same before the Bench concerned.

Dated: 07.05.2024
Tanveer/Irfan (Sanjai Khare) (D.K. Arora)



