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These are the applications for condonation of delay in filing the substitution
application as well as setting aside of the abatement order of the proceeding against
respondent no. 1 vide order dated 26.11.2021 and also substitution of heirs and
legal representative of respondent no. 1, who has left for heavenly abode on
02.05.2021.

The submission of learned counsel for the applicant is that the fact of the death of
respondent no. 1 came to the knowledge of the applicant on 20.09.2021, whereas
as per order dated 03.08.2021 and 02.09.2021 respondent was directed to file
substitution application. The Tribunal, vide order dated 20.09.2021 directed the
applicant to file substitution application. Further submission of learned counsel for
the applicant is that as per the U.P. Real Estate Appellate Tribunal Regulation -
2019, the limitation period for filing substation is 60 days, therefore limitation for
filing substitution application ends on 19.11.2021 from the date of knowledge of
the legal heirs of the respondent no. 1. It is also submitted that there is hardly delay
of 20 days in filing substitution application, which is not intentional or deliberate.
Learned counsel for the applicant has placed reliance on the order of Hon'ble
Supreme Court In Re: Suo Moto Writ (Civil) Petition No. 3/2021 titled as In
Re: Cognizance for Extension of Limitation, wherein Hon'ble Supreme Court
pleased to held that “In case where the limitation would have expired during the
period between 15.03.2020 till 02.10.2021, notwithstanding the actual balance
period of limitation remaining, all persons shall have a limitation period of 90
days from 30.01.2021. In the event the actual balance period of limitation
remaining, with effect from 03.10.2021, is greater than 90 days, that longer period
shall apply.”

Learned counsel for the applicant has also placed reliance on the judgment in the
case of Ram Nath Sao Vs. Gobardhan Sao, AIR 2002 SC 1201 : (2002) 3SCC



195, wherein it was held that “if there is nothing to show that delay was malafide,
intentional or any dilatory tactics was adopted. It was held that such a delay was
to be condoned and the abatement of appeal set aside.”

Learned counsel for the applicant further placed reliance on the judgment of
Hon'ble Supreme Court in the case of Katari Suryanarayana Vs. Kappisethi
Subba Rao (2009) 11SCC 183 (187): AIR 2009 SC 2907, wherein it was held
that “different considerations arise in the matter of condoning the delay in filing
an application for setting aside an abatement upon condonation of delay in a suit
and an appeal. It is neither in doubt not in dispute that such applications should be
considered liberally. The court should take more liberal attitude in the matter of
condonation of delay and in filing such an application.”

Learned counsel for the applicant submitted that taking into consideration the facts
and circumstances of the case, the order of abatement dated 26.11.2021 be set
aside and also delay be condoned in filing the substitution application and the
application for substitution of the legal heir of respondent no. 1 also be allowed
and Ms. Satyawati Bhatnagar, 88 years old (mother of the deceased) be permitted
to be substituted as respondent no. 1/1, since there is no other legal heir except the
mother of respondent no. 1(deceased).

Learned counsel for the respondent submitted that as far as delay in filing the
application for setting aside of the order dated 26.11.2021 is concerned, he has no
objection as the same is squarely covered by the order of Hon'ble Supreme Court
In Re: Suo Moto Writ (Civil) Petition No. 3/2021 titled as In Re: Cognizance for
Extension of Limitation, but despite the information there is a delay of about 110
days in moving the application for substitution of heirs/legal representative of
respondent no. 1.

We have examined the submissions of both the parties and gone through the
record. Delay in filing the application for setting aside of order dated 26.11.2021 is
squarely covered by the order of Hon'ble Supreme Court In Re: Suo Moto Writ
(Civil) Petition No. 3/2021 titled as In Re: Cognizance for Extension of Limitation.
Accordingly, the delay is condoned and abatement order is recalled. Taking into
consideration that the mother of the deceased (respondent no. 1) is 88 years old and
in the interest of justice, we allow the application for substitution. Accordingly all
the 3 applications are disposed off.

Learned counsel for the appellant is directed to substitute the heir/legal
representative of respondent no. 1 as stated in the application within 3 days.

Shri Amit Yadav, learned counsel for the respondent submitted that the objection
on behalf of respondent no. 2 has already been filed. The objection alongwith
vakalatnama of substituted respondent no. 1 will be filed within 10 days. He
assured to send the soft copy of the same on the email ID of the appellant and its



counsel within 10 days. Reply, if any, will be sent by the appellant to the
respondents and their counsel within 10 days thereafter.

List this appeal for orders on 29.11.2022.

(K.K. Jain) (D.K. Arora)

Dated: 31.10.2022
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