RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

Appeal No. 527/2022

1.Vibhash Singh.

2. Ram Kripal Singh. Appellants.
Versus

1. Jaiprakash Associates Ltd.

2. Mr. Jaiprakash Gaur.

3. Mr. Manoj Gaur Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

1. Before we proceed to examine the instant matter/issue, we deem it
proper to place on record that on demitting office by Technical
Member from 26.09.2023 the judicial functioning of the Tribunal
had come to stand still with effect from 27.09.2023. On receipt of
the notification dated 28.11.2023 with respect to appointment of
Judicial Member, in the larger interest as well as to resume the
judicial functioning of the Tribunal and to achieve the mandate of
Section 44(5) of the Real Estate (Regulation & Development) Act
2016 read with Regulation 22 and 25 a Bench consisting of
Chairman and Judicial Member was constituted vide order dated
01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from
27.09.2023 on joining of the Judicial Member. Accordingly an
office order dated 02.12.2023 was issued by the Registrar, which

reads as under:--



OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble
Tlechnical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting
the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having

judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct

of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid merely
for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate

Tribunal not affecting the merits of the case.



Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of

Administrative/Technical Member:

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the

parties/legal representatives about the same.

This order is issued with the approval of Hon'ble

Chairman.

The judicial functioning of the Tribunal resumed with effect
from 18.12.2023 after joining of the Judicial Member and the said
Bench is still continuing on account of non-appointment of

Technical and Administrative Members.

Now we proceed to deal with the instant matter. This appeal has
been filed under Section 44(1) of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as ‘the Act 2016°)
by Sri Vibhash Singh and Sri Ram Kripal Singh (hereinafter referred
to as ‘the appellants’) against the order dated 18.05.2022 passed by
the U. P. Real Estate Regulatory Authority, Regional Office,
Gautam Budh Nagar (hereinafter referred to as ‘the Regulatory
Authority’) in Complaint No. NCR144/04/73783/2021whereby the
complaint of the appellant was directed to be kept in abeyance till
disposal of pending cases of Jaypee Infratech by the Hon’ble
Supreme Court and NCLT.



The facts of the case, as culled out from the memo of appeal, are that

the Appellant no.1 and 2 were jointly allotted a residential flat in

Kosmos situated at Wish Town Jaypee Greens at Sector 134 Noida,

Gautam Budh Nagar, Uttar Pradesh, by way of allotment letter dated
14.04.2010.

3.1

3.2

3.3
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Accordingly the Appellants were allotted Unit No.KM68-
1401 having super area of 1280 Sq.ft. for total sale
consideration of Rs.42,93,240 and Approx Rs.2,00,000/- for
car parking. Subsequently a quadripartite agreement between
Respondent J.P. Associates, Jaypee Infratech, Appellants and
HDFC bank was entered into on 10.06.2010 for the purpose of
sanction of loan of Rs.36,00,000 borrowed from HDFC and
paid to the Respondents.

The appellants have already paid Rs. 33,84,480/- vide Cheque
No0.023953 dated 17.07.2010, Rs.2,02,720/- vide Cheque
No.001517 dated 26.06.2010 drawn on ICICI Bank Ltd. and
Rs.2,00,000/- vide Cheque No. 413455 dated 28.03.2010
drawn on Citi Bank. The appellants have paid Rs.37,87,200/-
1.e. 95% of the total cost and the remaining 5% was to be paid

at the time of handing over of possession.

The Respondents did not enter into the builder buyer
agreement with flat purchasers/owners and on the contrary all
terms of the agreement are solely guided by the Allotment
letter. As per the terms of the Allotment Letter the Flat was to
be handed over within 36 months from the date of execution
of the allotment letter i.e. on or before 14.03.2013. However,
despite the lapse of statutory time period and now even after
almost eight years since the lapse of statutory time period the

tower is yet to be ready for handing over of possession.

The allotment letter issued by the Respondent does not
provide any penalty for delay in handing over of possession
while on the contrary the delay in payments attracted interest

@ 18% p.a. Over a period of time the Complainant had



3.5

3.6

3.7

3.8

through various modes and through communications
exchanged with other allottees heard that the Respondents
have assured payment of at least Rs.14/- per sq.ft. per month
as delay compensation. Till date neither the flat has been
delivered nor the delay compensation has been provided for.
The Allotment letter and other documents corresponding to
sale and purchase of the property were signed by both the

representatives of JIL and Respondent.

The Appellant no.1 and 2 had purchased the aforesaid unit
after taking a bank loan of Rs. 36,00,000 paid to the
Respondent on which the appellants have paid interest
@10.90% till 30.09.2018 and from 01.10.2018 @8.85% p.a.
and hence the cost to the Appellants is double of the actual
price of the flat. That apart since the unit is not ready for
possession the Appellant no.1 along with his family is
compelled to stay in a property of his retired father who could
have otherwise easily earned a monthly rental of Rs.30,000
for the said flat in possession of the Appellant no.l.
Appellant No.2 who is a retired senior citizen has cleared the

Bank Loan in 2021 out of his hard earned money.

The Appellants have on several occasions visited the
construction site and were heavily disappointed by the slow to
no progress of the work. On enquires the Appellants were also
assured that the tower is near completion and the site work
would finished soon. Now it has been over eight years that the
Appellants have been waiting for taking possession of the flat

but on facts the tower is nowhere near completion.

The Appellants have made timely payments on demand.It is
also the case of the Appellants that despite a wait of over
Seven years there is no hope in sight that the project/tower

will reach completion any time soon.

Appellant No.2 is a retired man and invested in this property

for personal use to stay with his family but owing to the delay



3.9

in completion of the project the Appellant is compelled to use
alternate accommodation causing heavy financial stress. The
Appellants are now unable to bear the losses incurred in this
project and hence were forced to prefer the Complainant

before the Ld. UPRERA Bench at Gautam Budh Nagar.

The Ld. Bench III of the Regulatory Authority at Gautam
Budh Nagar directed the complaint to be kept in abeyance till
disposal of pending cases of Jaypee Infratech by the Hon’ble
Supreme Court and NCLT.

The appellant has challenged the impugned order dated 18.05.2022

on the following grounds:--

A.

Because the order dated 18.05.2022 of the UPRERA is
perverse, suffers from patent illegality, irrational and contrary

to the material available on record and legal position.

Because the order dated 18.05.2022 is bad in law in as much
as the order has taken into consideration Jaypee Infratech Ltd.
who was not a party to the proceedings filed by the
Appellants.

C. Because the Ld. Tribunal has completely overlooked the fact

that in similarly placed cases the Hon’ble NCDRC has passed
orders in favour of the Home buyers and as against the
Respondents while holding that the complaint is maintainable
in as much as the Respondents JAL and JIL are hand in gloves
and the Respondents have been an active participant in all

transactions and documentations between the parties.

Because the Ld. Tribunal has completely overlooked the fact
that merely because a project has been registered in the name
of a subsidiary company the Parent Company is not absolved
of its responsibility as also envisaged in the UPRERA Rules

which provide for details of parent company.

Because the Ld. Tribunal has erred in holding that no

complainant is maintainable as against the Respondent when
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UPRERA Act itself in Section 2(zk) defines a Promoter to
mean and include the Developer which according to the
Development Agreement signed between Respondent and JIL
is the Respondent No.1 JAL and not JIL. As envisaged under
the Act a complaint against Developer is maintainable. F.
BECAUSE Jaypee Infratech Limited incorporated in the year
2007 was only incorporated as Special Purpose Vehicle for
the purpose of project while the Respondent remained the
main entity overlooking the entire project as apparent from
the Development Agreement. That for the purpose of this
complaint JIL remains a newly incorporated entity in so much
the project Jaypee Wish Town remains incomplete to date.
Under the provisions of the Uttar Pradesh Real Estate
(Regulation and Development) Rules, 2016 the parent
company has been made liable for the acts of its subsidiaries
in as much as Rule 14 envisages that in case of a newly
incorporated company the details of Parent Company should

be provided.

Because the Ld. Tribunal has overlooked the fact that the
project was registered in the name of JIL post coming into
force of RERA in 2017 however the construction activity at
site had stopped way back in 2015 and soon after registration
of the project in the name of JIL, insolvency proceedings were

initiated against JIL.

Because it is apparent as held by Hon’ble NCDRC and
Hon’ble Supreme Court that JIL and JAL have been hand in
gloves and JAL is liable to compensate the home buyers of

JAYPEE WISH TOWN.

Because the Hon’ble NCDRC in the matter of Anish Singhal
Vs. Jaiprakash Associates Ltd. (CC. No. 2194 of 2016)
decided on 01.10.2019 held that,

...17. As regards the apprehension that the home buyers would

abandon their participation in proceedings against JIL under



IBC and would rush to file claims before this Commission, as
noted earlier, nothing in law prevents such flat buyers from
proceeding against JAL under the provision of C.P. Act, for
the redressal of their grievances, if any against JAL.

18. As regards the contention that the Hon ble Supreme Court
has already permitted RBI to direct financial institutions to
proceed against JAL under the provisions of IBC, and
pursuant there to bank has already approached NCLT by way
of an Insolvency Petition against JAL, the fact remains that as
to day, no Insolvency Petitioner has been admitted against
JAL which is contesting the petition filed by ICICI Bank, and
consequently there is no prohibition at this stage on
institution or continuance of any proceedings against the said

company.

19. As regards the contention that under the terms and
conditions of allotment it is for JIL and not JAL to refund the
amount received from the allottees, this Commission in my
view, would be competent to pass appropriate orders,
including payment of compensation by JAL in the event of it
ultimately holding that the services rendered by the said
Company to the buyers were defective and/or deficient
resulting in loss to them. In that event, JAL may have such
remedy, if any, as may be open to it against JIL for
reimbursement to the extent it is made to pay to the home

buyers.

20. Since in my opinion, JAL was a co-service provider along
with JIL and not just an agent of JIL, qua the home buyers, |
need not examine the contention of the Complainants that this
commission should lift the corporate veil and hold JAL to be
the service provider, on account of its being the promoter and

holding company of JIL.

21. For the reasons stated herein above [ hold that the

Complainants being consumer not only of JIL but also of JAL,



these complaints can, for the present, continue against JAL,

though the same cannot at this stage continue against JIL.

....13. Hence we are of the considered view that the question of
maintainability of complaint against Jaiprakash Associates

Ltd. has attained finality....

The Hon’ble NCDRC further directed the Respondent to refund
the principal amount with interest @12% p.a. from the
respective dates of deposit till the date of realization together

with costs of Rs.25,000.

BECAUSE the judgment dated 01.10.2019 in the case of
Anish Singhal Vs. Jaiprakash Associates Ltd. was challenged
by Respondents before Hon’ble Supreme Court by way of
Civil Appeal Diary No. 5804/2020 wherein the Hon’ble
Supreme Court by way of order dated 21.05.2020 issued
notice in the Petition only to extent of Parties exploring the
possibility of Settlement. The claim of the Respondents before
the Ld. Tribunal at Gautam Budh Nagar that the Judgment of
Hon’ble NCDRC was quashed by way of order dated
25.10.2021 was wrong and frivolous in as much as no notice
was issued for the purpose of adjudication of the dispute
arising from the Judgment of Hon’ble NCDRC. The Hon’ble
NCDRC continues to cite the judgment delivered in Anish
Singhal Vs. Jaiprakash Associates Ltd to this date.

Because the Hon’ble NCDRC has in Prem Nath Vasistha Vs.
Jaiprakash Associates Ltd. Consumer Complaint No. 1661 of
2018 vide order dated 27.05.2022 has while rejecting the plea
of the Respondent for non-joinder of parties since Jaypee
Infratech Ltd. was not included in the memo of parties,
reaffirmed its orders passed in the case of Anish Singhal Vs.

Jaiprakash Associates Ltd. holding that,

“Para 17. In view of the rulings of the Hon’ble Apex Court in
...... and findings of this Commission in Kavita Ahuja Vs.

Shipra Estate Ltd., Anish Singhal Vs. Jaiprakash Associates
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Ltd., Rajesh Malhotra Vs. Acron Developers and Shri Pradeep
Narula and Anr. Vs. M/S. Granite Gate Properties Pvt., the

contentions of the Opposite party do not sustain.

Because the Hon’ble Supreme Court in case titled Wg. Cdr.
Arifur Rahman khan and Aleya Sultana and Ors. Vs. DLF
Southern Homes Pvt. Ltd. Civil Appeal No.6239 of 2019 by
way of judgment and order dated 24.08.2020 held that: Para
32: In the present case, there exist, clear and valid reasons for
not holding down the flat buying consumers merely to the
entitlement to receive compensation at the rate of Rs.5 per sq.
Foot per month in terms of clause 14 of the ABA. The
Hon’ble Supreme Court further held as under:

(i)  There has been a breach on the part of the developer in
complying with the contractual obligation to hand over
possession of the flats within a period of thirty-six
months of the date of the agreement as stipulated in

clause 11(a);

(ii)  The failure of the developer to hand over possession
within the contractually stipulated period amounts to a
deficiency of service within the meaning of Section
2(1)(g), warranting the invocation of the jurisdiction
vested in the NCDRC to issue a direction for the

removal of the deficiency in service,

(iii)  The triggering of an obligation to pay compensation on
the existence of delay in handing over possession is
admitted by the developer for, even according to it, it
has adjusted compensation at the agreed rate of Rs.5

per sq. Ft. Per month to 145 out of the 171 appellants.

(iv) The agreement is manifestly one- sided: the rights
provided to the developer for a default on the part of
the home buyer are not placed on an equal platform
with the contractual right provided to the home buyer

in the case of a default by the developer.



v)

(Vi)

(vii)
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There has been a gross delay on the part of the
developer in completing construction ranging between
two and four years. Despite successive extensions of
time to deliver possession sought by the developer,

possession was not delivered/ on time,

The nature and quantum of the delay on the part of the
developer are of such nature that the measure of
compensation which is provided in clause 14 of the
ABA would not provide sufficient recompense to the

purchasers, and

Judicial notice ought to be taken of the fact that a flat
purchaser who is left in the lurch as a result of the
failure of the developer to provide possession within the
contractually stipulated date suffers consequences in
terms of agony and hardship, not the least of which is
financial in nature. Having paid a substantial amount
of the purchase price to the developer and being
required to service the debt towards loan instalments
the purchaser is unable to obtain timely possession of

the flat which is the subject matter of ABA.

The Court further held that: Respondents should as a measure

of compensation, pay an amount calculated at the rate of 6 per

cent simple interest in addition to the Rs.5 per sq. Ft. Offered

by the Developer.

The appellant has prayed for the following reliefs:--

To set aside the order dated 18.05.2022 passed by the Ld.
UPRERA Bench at Gautam Budh Nagar in complaint case no.
NCR144/04/73783/2021 and;

Allow the Appellants’ Complaint seeking payment of delay

compensation from the Respondents @14% p.a. for each

month of delay from the actual date of delivery of possession.
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Direct the Respondents to handover the possession of flat with

all amenities as originally promised.

Such further orders as this Hon’ble Court may deem fit and

proper in the facts and circumstances of the case.

The respondent filed its objections to the grounds of appeal and

submitted that the Appeal under reply is completely devoid of merits

and has been filed with the sole motive to harass the Respondent.

The Appeal is an abuse of process of law and has been filed to extort

benefits from the Respondent which cannot be countenanced in any

manner whatsoever. The appeal is misconceived and is bereft of any

merits whatsoever, thus deserves to be dismissed.

6.1

6.2

The present Appeal is devoid of merits and has been filed
arraying the Respondent as Jaiprakash Associates Ltd.
(hereinafter referred to as JAL) wherein JAL has been
wrongly alleged to be the promoter of the project in which
Unit allotted to the Appellant exists. The Jaypee Infratech Ltd.
(hereinafter referred to as "JIL") is the promoter of the
concerned project in which the Appellant has booked his unit.
The present Appeal has been filed with the sole motive to
harass the Respondent herein and gain undue benefits which

are untenable in the eyes of law.

The Impugned Order was passed by the Regulatory Authority,
on 18.05.2020 and was uploaded on the U.P. Rera website on
23.05.2022. The Impugned Order has in very clear and
unambiguous terms put the complaint filed by the Appellant
under abeyance after considering and dealing with all the
pleadings, submissions and documents placed on record by
the parties. The Ld. UP-RERA has in unambiguous terms
observed that the concerned project is  being
developed/promoted by one "Jaypee Infratech Limited" which
is presently under moratorium under the provisions of the
Insolvency and Bankruptcy Code' 2016 ["IBC"] and hence the
Ld. UP- RERA has put the complaint in abeyance till the



6.3

6.4
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moratorium period is active. The entire contentions and reliefs
of the Appellant are based upon conjecture, surmises and the
same are devoid of legal reasoning and all the contentions
have not been substantiated by any iota of evidence

whatsoever.

By way of the instant appeal the Appellant has made bald and
unsubstantiated averments and has attempted to portray that
the answering Respondent is the promoter/developer of the
project "Kosmos" at Jaypee Greens, Nolda ["Project"]. The
project 'Kosmos' in which the Appellant has booked his unit,
is being developed by one developer/ promoter namely M/s
Jaypee Infratech Limited ["JIL"] and this project is registered
with UP-RERA in JIL's name having registration number as

UPRERAPRJ4848.

The project was not being developed by the answering
Respondent herein and was being developed and promoted by
JIL. The Appellant has mischievously not even made JIL a
party to the Complaint filed before the Ld. UP-RERA nor
have they been made a party in the present appeal before this
Hon'ble Appellate Tribunal. It is submitted that the reliefs
sought by way of the instant appeal are ambiguous in nature

and are untenable in the eyes of law.

6.5 The Appellant, at the time of booking the apartment, was

explicitly informed that the project is of Jaypee Infratech Ltd.
("JIL") and all the consideration has to be paid to JIL by the
Appellant. Accordingly, all the consideration was paid by the
Appellant to JIL and not to the Respondent herein. The
Appellant, therefore, is legally barred from seeking any relief

against the Respondent under the principle of estoppel.

6.6 That the Appellant has come before this Tribunal with unclean

hands and has attempted to mislead and prejudice this
Tribunal by stating that the Appellant has not entered into any

builder-buyer agreement or agreement to sell with regard to



6.7

6.8
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purchase of the Unit. On 28.03.2010, the Appellant submitted
an application form bearing no. 4342 for provisional allotment
of an Apartment in the Project "Kosmos" at Jaypee Greens,
Noida being developed and promoted by JIL. This
Application Form also contained "Undertaking" & 'Standard
Terms and Conditions and the Appellant signed & accepted
the same. The Appellant had signed & submitted the said
Application form after going through the entire contents of the
Undertaking & the Standard Terms and Conditions attached to
it. The said Application form provides for all the rights, duties
and liabilities of the promoter and allottee including the
provisions of delay compensation/interest. The application
form, undertaking and the Standard Terms and conditions

attached to it, constitute an Agreement to Sell.

The appellant has failed to bring to the notice of this Tribunal
that all the consideration & loan amount has been paid to JIL
and not to the answering Respondent. Therefore, no claim for
interest and amount paid is maintainable against the

Respondent.

All the rights in the land on which the said project is being
developed belongs to JIL and further all the payments have
also been made by the Appellant to JIL. Further, the
undertaking given by the Appellant at the time of making
Application for provisional Allotment of the unit in question
also clearly specified the role of the Respondent Company
and unequivocally specifies that the Project in question is
being constructed on behalf of JIL and that the actual
sale/transfer deed (indenture of Conveyance) will be executed
by JIL in favour of the allottee. Clause 5 of the undertaking
attached with the Application Form duly understood by the

Appellant is reproduced here for the ready reference:

"Undertaking:
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5. I/We are aware that the company has been assigned the task
of marketing, construction and booking for sale of the
Apartments to be constructed in Jaypee Greens, Noida for and
on behalf of Jaypee Infratech Ltd, and the actual sale/transfer
deed (indenture of conveyance) shall be executed by Jaypee
Infratech Ltd. in favour of the Allottee(s) in accordance with

the terms of provisional allotment."

Standard Terms and Conditions

2.2 The detailed terms of the transfer of the Said Premises shall

be based on the definitive legal document for the transfer of
the property (hereinafter referred to as "Indenture of
Conveyance") and shall include the entire understanding
between the Parties relating to the conveyance of the Sald
Premises to the Applicant/ Allottee. The Applicant/ Allottes
shall have no right, title, interest whatsoever on the Said
Premises either during its construction or after its completion
till the execution of Indenture of Conveyance by the Jaypee
Infratech Ltd. in favor of the Applicant/ Allottee."”

6.9 In light of the above it is submitted that no relief either for

6.10

6.11

possession or delay compensation etc., is maintainable against
the Respondent since JIL is the developer of Project and it
was explicitly agreed between the parties that the indenture of
conveyance w.r.t the unit is to be executed by JIL in favour of

the allottee.

The Appellant has failed to bring to the notice of this Tribunal
that all the consideration & loan amount has been paid to JIL
and not to the Respondent. Therefore, no prayer for delay
interest on amount or any other claim whatsoever can be

maintainable against the Respondent.

Furthermore, the Appellant vide the Provisional Allotment
Letter dated 14.04.2010 (Annexed as Annexure P-2, Page 15
of the Appeal) was explicitly informed that all the

consideration amount is to be paid to JIL and, accordingly, the
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Appellant has paid all the consideration only to JIL (and not
to the Respondent). The relevant extract of the Provisional

Allotment Letters is reproduced hereinbelow:

The Consideration and the other amounts (as defined in the
Standard Terms and Conditions) shall be Payable on the
dates as specifically mentioned in the "Payment Plan"
enclosed herewith as Annexure V. All payments are to be
made by local cheques/demand drafts drawn. in favour of
"Jaypee Infratech Limited" and payable at New Delhi."
(Emphasis Supplied)

The Quadripartite Agreement executed, between the
Appellant, JIL, the Respondent & HDFC Bank (Annexed as
Annexure P-3, Page 29 of the Appeal), very categorically
stipulates that the bank has disbursed the loan amount availed
by the appellant to Jaypee Infratech Limited and it is Jaypee
Infratech Limited who is liable to refund the same and that too
after cancellation of the provisional allotment letter. Relevant
extracts of Clause 4 & 18 of the Quadripartite Agreement are

reproduced hereinbelow as follows:

“4. That HDFC shall at the request of the Borrower disburse
the Loan to the Borrower by way of a cheque drawn in the
name of "Jaypee Infratech Limited" payable at [New Delhi,
Noida, Greater Noida] in terms of the payment plan agreed
upon between the Barrowers, the Company and the
Confirming Party/JIL. Any payment made to the Confirming
Party/JIL by HDFC on behalf of the Borrower in pursuance
of this Agreement and/or the Loan Agreement executed
between HDFC and the Borrower.shall be deemed to be a
payment made to the Borrower by HDFC and the Borrower
shall in each case be liable for the amount of Loan Disbursed.
It is further agreed by the Borrower that HDFC shall not be
responsible or liable to ensure or ascertain the progress of

construction. It shall, however, be the responsibility and
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obligation of the Borrower to ensure that he pays to the
Confirming Party/JIL. all amounts due to JIL, as per payment
schedule stipulated in the DOCUMENT OF ALLOTMENT.

18. That the Borrower agrees to it unconditionally and
irrevocable subrogates its right to receive any amount
payable by the Confirming Party/JIL to the Borrower in the
event of cancellation (of Provisional Allotment of the Unit) in
favour of HDFC and that the act of payment by the
Confirming Party/JIL to HDFC under this clause shall
amount to valid discharge by the Company or the Confirming
Party/JIL of its obligation to pay the Borrower such
cancellation amount. The Borrower In such an event shall not

have any recourse to the Company or the Confirming

Party/JIL or to HDFC.

6.13 A Concession Agreement dated 07.02.2003 was entered into
between Jaiprakash Industries Ltd. and Taj Expressway
Authority (TEA). As per the said agreement Jaiprakash
Industries Limited was assigned with the task of building 6
lane expressway along with service road and associated
structures and in lieu of that the Taj Expressway Authority
granted concession to Jaiprakash Industries Limited for
development of 25 million sq. meters of land along the
proposed expressway for commercial, amusement, Industrial,
institutional and residential development. Further, Clause 18
of the concession agreement also provided for formation of a
Special Purpose Vehicle (SPV) to which all the rights and

obligations under the said agreement will be transferred.

6.14 Further, on the directions of U.P. Government, the TEA
constituted an Inquiry Commission headed by retired Justice
Siddeshwar Nariyan of the Patna and Kolkata High Court to
look into the Concession Agreement entered into with
Respondent. He in his report dated 12.10.2006 recommended

setting up of a separate SPV, distinct from the concessionaire
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(i.e. the Respondent) for the purpose of holding the land and
carrying out the project. TEA vide its letter date 6.11.2006
and 15.2.2007 required the concessionaire to incorporate a

SPV.

6.15 As per the directions of TEA, the concessionaire incorporated

Jaypee Infratech Limited on 05.04.2007. The rights and
obligations assigned to Respondent as per the Concessionaire
Agreement dated 07.02.2003 were assigned by it to JIL vide
Assignment Agreement dated 19.10.2007 which was entered
into between the Respondent, TEA and JIL.

6.16 The Respondent further agreed to transfer all the assets it had

6.17

acquired through the concession agreement dated 7.2.2003 to
JIL and accordingly entered into a Project Transfer

Agreement dated 22.10.2007 with JIL.

Vide Deed of Assignment of Lease dated 27.11.2007 between
the Respondent & JIL, the Respondent assigned the land
(demised to the Respondent earlier) to JIL and JIL agreed to
accept the same. Land of 301.54 hectares leased to the
Respondent was assigned to JIL. After incorporation of JIL as
SPV, lease deeds were further executed by TEA directly in
favour of JIL, wherein it has leased out a piece of land

admeasuring 4,121.05 hectare directly in favour of JIL.

6.18 The JIL, being a new company in the development of

residential as well as other construction projects, approached
the Respondent seeking its expertise in construction of such
projects. Accordingly, a Developer Agreement was entered
into between JII. and the Respondent which was duly
registered on 01.05.2009. Under this agreement, the
Respondent has been assigned the task of sale, marketing and
construction of apartments/ plots for and on behalf of JIL, on
cost plus basis. The restricted role of the Respondent involved
designing the flat, purchase agreements for JIL and

forwarding the same for their joint execution. Therefore, the



19

Respondent was only an agent of JIL Limited and was only

acting on its behalf.

6.19 The JIL is under moratorium in terms of Section 14 of the
Insolvency and Bankruptcy Code pursuant to order dated
09.08.2017 passed by the Hon'ble National Company Law
Tribunal, Allahabad ("NCLT") in "Company Petition no.
(IB)-77(ALD)/2017" and there are a series of order passed by
the Hon'ble Supreme Court extending the period of
moratorium over JIL. Therefore, in view of the moratorium
imposed upon JIL, no effective proceedings in any court of
law can be initiated against them. Furthermore, an Interim
Resolution Professional ("IRP") has been appointed to
conduct the resolution process of JIL and formation of
Committee of Creditors ("COC"). Furthermore, Pursuant to
the moratorium imposed upon JIL vide Order dated
09.08.2017, the IRP appointed by the NCLT invited claims of
all the creditors of JIL. Without Prejudice to the foregoing
submissions, it is stated that the appropriate remedy available
with the Appellant for his grievances, is to file his claim
before the IRP under the provisions of Insolvency and
Bankruptcy Board of India (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016.

6.20 The Appellant has also filed a claim under Regulation BA of
the Insolvency and Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) Regulations, 2016)
before the IRP of JIL for refund of the amount deposited
(along with interest) by the Appellant with JIL. It is submitted
that the Petitioner submitted a claim of Rs. 37,87,200/- +
interest and his claim has been admitted to the full extent of
Rs.5,932,138/- (including interest). The same is evident from
the list of homebuyer claims (Appellants claim at serial no.

8959) available at the website of JIL
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The Hon'ble Supreme Court in "Chitra Sharma & Ors Vs.
Union of India" [W.P. (C) 744 of 2017), passed an interim
order, directing Jaiprakash Associates Ltd., i.e. the
Respondent herein, to deposit Rs. 2000 crores in its capacity
as the "holding company of JIL" (Our of which the
Respondent has deposited Rs. 750 Crores) and directed the
setting up of a web portal for the Home Buyers of JIL wherein
they could indicate their preference for either seeking
possession of their apartments from JIL or seeking refunds of
the monies paid by them to JIL. The Hon'ble Court vide this
order had further directed that all the suits and proceeding
instituted against JIL shall in terms of Section 14(1)(a) remain

stayed.

6.22 The Hon'ble Supreme Court in Chitra Sharma (Supra) passed a

judgment on 09.08.2018 making it clear that it had entertained
the writ petition of the Home Buyers of JIL and passed
interim orders only because, at that time, the IBC had not
recognized the Home Buyers as creditors of JIL. It was
observed by the Hon'ble Supreme Court that after the
amendment in the IBC, the Homebuyers of JIL have become
Financial Creditors. The Supreme Court has made it clear that
Home Buyers who want refunds of the money paid by them to
JIL cannot be paid out of the money deposited by the
Respondent (Rs. 750 crores) in the Supreme Court pursuant to
Interim orders passed in the matter. Thus, the Supreme Court
in its judgment of Chitra Sharma (Supra) refused to supplant
the provisions of IBC and refused to give preferential
treatment to Home Buyers of JIL who sought refunds out of
the amounts paid by JAL to the detriment of other creditors,

secured or unsecured.

6.23 The Hon'ble Supreme Court vide its Order dated 10.09.2020

passed in Civil Appeal Diary No.14741/2020 titled as "Jaypee
Kensington Boulevard Apartments Welfare Association &

Ors. v. NBCC (INDIA) Ltd. & Ors." has again imposed
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moratorium against JIL and its assets and the same is still in
force. Relevant extract of the order is reproduced herein

below:

“....In our opinion, since the entire resolution plan is pending

consideration in these proceedings before this Court, it is
appropriate that no coercive action be taken by any
person/authority against the Company until further orders on
the principle underlying Section 14 of the Insolvency and
Bankruptcy Code, 2016."

Moreover, the Hon'ble Supreme Court clarified vide Judgment
dated 24.03.2021 in the matter of Jaypee Kensington
Boulevard Apartments Welfare Association (Supra) that the
amount of Rs.750 Crores, which was deposited by the
Respondent (JAL) with the Hon'ble Supreme Court, are the
asset of the Respondent (JAL) and cannot be used to
extinguish the liabilities of JIL which is under CIRP. Thus,
the Hon'ble Supreme Court has in fact also clarified that both
the companies are distinct, and the liabilities accrued in favour
of JIL can only be extinguished by utilizing assets owned by

JIL and not-that of JAL.

Pursuant to the aforesaid judgment passed by the Hon'ble
Supreme Court a fresh CIRP began qua JIL before the NCLT,
Delhi, inviting fresh Resolution Plans for JIL by the
Applicants. Subsequently, Suraksha Realty Ltd. and
Lakshdeep Investments and Finance Pvt. Ltd. submitted
Resolution Plan dated 07.06.2021 and the addendum dated
09.06.2021 thereto. The same has already been approved by
the CoC and application filed by the IRP seeking NCLT'S
approval for the Suraksha's Resolution Plan is currently

pending adjudicating before the NCLT.

A moratorium against JII, and its assets is in operation till date
under the provisions of Section 14 of the IBC. It is submitted
that Section 231 and Section 238 of the IBC ousts the
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jurisdiction of all other Courts and grants exclusive
jurisdiction to the Adjudicating Authority (i.e. the NCLT) to

deal with Issues pertaining to Insolvency process.

6.27 The Appellant was well aware that moratorium under Section

6.28

6.29

6.30

14 of the insolvency and Bankruptcy Code is in operation
against JIL and its assets as a result of which no legal
proceedings can be initiated against JIL and its assets.
Therefore it is crystal clear that the complaint before the
Hon'ble UP RERA had been filed by the Appellant only
against the answering, Respondent and not JIL, for the sole
reason that the promoter of the project i.e JIL is currently
under insolvency and the Appellant had tried to rope in the
Respondent in that frivolous complaint to gain undue benefits
which cannot be countenanced by the prevailing law of the

land.

Even the Hon'ble National Consumer Dispute Redressal
Commission ["NCDRC"] has adjourned sine die all the cases
where JIL and the Respondent are the parties. The relevant
portion of a recent order dated 23.07.2021 of the Hon'ble
NCDRC in the case titled "Arun C. Khanna & Anr. Vs.
Jaiprakash Associates Ltd & Anr." In Consumer Case No.
1643 of 2017 is reproduced herein below: "In this Case, the
Complainants have made the Jaypee Infratech Pvt. Ltd. a
party. Since there is a moratorium against Jaypee Infratech
Pvt. Ltd., the present proceedings cannot continue. The matter
is adjourned sine die with liberty to either of the parties to get

it revived as and when occasion arises."

It 1s further the case of the respondent that the Appeal under
reply 1s not maintainable and deserves to be dismissed as it is
time- barred and there is a delay of 2 days in filing the Appeal
under reply.

Therefore, in view of the aforementioned facts and

circumstances it is abundantly clear that the present Appeal
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pertaining to the project of JIL is liable to be dismissed having

become infructuous and legally defective in its existing form,

The appellant filed its reply/rejoinder to the objections of the

respondent denying the averments made by the respondent in the

objections and reiterating the averments made by the appellants in

the memo of appeal. The appellants further submitted that:

7.1

7.2

Each of the objections as raised by the Respondent in reply to
the Appeal are squarely covered by the Hon’ble National
Consumer Dispute Redressal Commission’s judgment and
order dated 26.09.2022 in the identical matter of Jaiprakash
Associates Ltd. Vs. Suranjana Borthakur First Appeal No. 859
of 2019 against which no Appeal is pending or filed by
Respondent to date before the Hon’ble Supreme Court of
India. The Hon’ble Court has in no uncertain terms held that
the Respondent being a Joint Promisor as defined under
Section 43 of the Contract Act, 1872 and under the relevant
provisions of the Real Estate (Regulation and Development)
Act, 2016 including but not limited to under S. 2(zk) is liable

to compensate/ pay interest on delay in delivery of possession.

The reply filed by the Respondent is bereft of any merits and a
serious attempt has been made to hide the true and correct
facts from this Tribunal. The Reply deserves to be dismissed

on the following grounds:

1. UPRERA REGISTRATION CERTIFICATE AND
ORDER DATED 18.05.2022 PASSED BY HON’BLE
UTTAR PRADESH REAL ESTATE REGULATORY
AUTHORITY: The Respondents have repeatedly stated
that the Project in question was being developed by one
JIL who 1is registered with UPRERA and an alleged
registration certificate issued by Ld. UPRERA to that
effect has also been attached. The Respondents have
filed wrong Annexure R1 i.e. copy of UP RERA
Registration Certificate of the project KOSMOS at
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Jaypee greens, Noida. Hence the said annexure is
inadmissible before the Hon’ble Court. In any event
even if there exists a original registration certificate in
the name of alleged Promoter Jaypee Infratech Ltd. for
the Kosmos Tower No. KM 68 the same was granted
subject to fulfillment of the conditions mentioned under
the registration certificate. Jaypee Infratech Private Ltd.
having failed to fulfill those conditions cannot claim to
be the registered promoters of the project and the
registration if any granted was subject to be revoked. It
may also be pertinent to state that within months of
alleged registration Jaypee Infratech Pvt. Ltd. on
09.08.2017 went into insolvency and IRP was
appointed hence the registration of the project in the
name of Jaypee Infratech Pvt. Ltd. was liable to be

revoked on this ground alone.

DEVELOPMENT AGREEMENT BETWEEN
RESPONDENT AND JIL: The Respondents have time
and again admitted it in the reply that they were
assigned with the task of construction, marketing and
booking agency as per the Development Agreement
dated 01.05.2009. A perusal of the said Development
Agreement page 194 of the reply the Scope of work
under the said agreement included, ‘“Survey,
investigation, Design, Planning, Sales, Marketing,
Management, Construction and Development of
Residential, Commercial, Institutional and Recreational
Building on the land to be carried out by the
Respondent. Which in effect means that the entire
project was within the full control of the Respondent
though the contrary is being claimed. A perusal of the
Deed of Assignment attached to the objections filed by
the Respondent at pg. 159 of the reply/ objection would
show that Respondent owned 100% shares in JIL and
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hence JIL was being effectively controlled by the
Respondent. It may be pertinent to state that the
Hon’ble NCDRC by way of numerous orders and
judgements held that Respondent and JIL are one and
the same. A perusal Letter dated 15.02.2007 at page
127 of the Reply attached to the objections/reply would
show that U.P. Governmenet’s letters are addressed to
one Mr. Samir Gaur Director of the Respondent and
going further at page 150 of the Reply in particular the
project Transfer Agreement dated 22.10.2007 the same
Mr. Samir Gaur has signed in as Director of JIL clearly
indicating the close nexus between the two Respondent

and JIL.

ALLOTMENT LETTER AND STANDARD TERMS
OF ALLOTMENT IN THE NAME OF APPELLANT:
Annexure R-2 at page 36 of the reply filed by the
Respondent is provisional allotment certificate dated
28.03.2010 in the name of the Appellant on payment of
Rs.2,00,000. A perusal of the same would show that it
is the Respondent herein who had issued the said letter
of provisional allotment. A perusal of the undertaking
attached to the said provisional allotment letter clearly
shows that there is not even a single clause to show that
as alleged The Company/ Respondent is only
performing the assigned task and no claim if any can be
brought by allottes as against the Respondeny. On the
contrary the said undertaking clearly shows that while
most of the powers in respect of construction/
provisional allotment and taking other important
decisions including revocation of allotment rests with
Respondent the only if any role Jaypee Infratech Ltd.
had was that the amounts paid by the allottees were/
will be allegedly deposited in the accounts of JIL and
actual sale/ transfer deed shall be executed by JIL.
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Apart from this JIL had no role to play in building and

constructions of the project or allotment of the units.

STANDARD TERMS AND CONDITIONS OF
ALLOTMENT: Firstly the said agreement was entered
into between the Complainant and the Respondent
where alleged promoter of the projector had no role to
play. Further on perusal of the terms and conditions
attached thereto it can be safely stated that Respondent
was equally if not singularly liable to compensate the
homebuyers in case of any loss or delay. Relevant
points from the agreement reflecting the same are stated

herein below:

a. Clause 2.3: states that the applicant shall have no
claim to the said premises pursuant to provisional
allotment letter unless indenture of conveyance is

executed in favour of the Applicant.

b. Clause 5.5: States.... the amount(s) if any paid
over and above the Earnest Money and the
termination charge (as defined hereinafter) is
refundable to the Allottee by the Respondent/ JIL
without any interest thereon in the manner as
more particularly described in Clause 9.1.5, as if
the cancellation by the Respondent/ JIL was a
cancellation by the allottee as described in clase
9.1.5. The terms of this Clause 5.5 should not be
construed to prejudice the rights of the Company
to take any other actions as may deem

appropriate under applicable laws.

C. Clause 5.6: Under clause 5.6 of the terms only
Company had the right to cancel provisional

allotment of the unit.

d. Clause 5.9 Gives power to both Respondent and
JIL to challenge any action of third party or
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government as a result of which Respondent or
JIL 1s prevented from undertaking any work on

the site.

Clause 5.10 further goes to state that earnest
money and other advance payments cannot be
withdrawn or claimed from the Company
(Respondent herein)/ or JIL till the final

determination of the said case.

Clause 5.12 read as “In the event Company
(Respondent)/ JIL is unsuccessful in the said
case, and the impugned law is not varied or
altered, resulting in a legal impediment for
delivery of the possession or transfer of title to
the said premises, the Company (Respondent)/
JIL shall upon the judgment becoming final,
absolute and binding upon the Company/ JIL pay
to the Applicant/ Allottee, the amount of earnest
money and other payment as had been received
from the Applicant/ Allottee, without any interest
or compensation whatsoever, within such time
and in such manner as may be decided by the
Company (Respondent)/ JIL which shall be final
and binding. The contents of clause 5.12 being
arbitrary in nature are not acceptable to the
Appellant to the extent of issue concerning
interest or compensation on account of such law.
However the same clause clearly shows that JAL
i.e. the Respondent herein is equally responsible
to refund the amounts paid by the applicants/
allottees in case the project had to be stopped due

any law or Government policy.

Clause 6.7 of the terms state, “The Applicant

confirms that the Applicant is aware of the
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inherent risks and hazards involved in occupation
of a residential property located on or about a
golfing or other sports facility etc. and agrees not
to hold the Company/ JIL and/ or any of its
employees, representatives, agents, players at the
golfing or other sports facility responsible for any
damage and/ or injury, of whatsoever nature,
which may be caused by a flying golfing boll or
otherwise to his person and/or to his property
and/ or to the person and/or property of any of
his co-inhabitant(s) and/ or any of his/ their guest

(s) at Jaypee Greens. ....

Under clause 7 of the terms dealing with

OBLIGATIONS OF THE COMPANY/ JIL:

Clause 7.1 states that the Respondent shall make
every attempt to deliver possession within the
stipulated time or with 90 days grace period as
may be the case if however the work could not be
completed due to reasons beyond the control of
the company (Respondent) the Respondent shall
be entitled to a reasonable extension of time for

delivery of possession of the said premises.

Clause 7.2 clearly states that clearly states that
for delay covered under clause 7.1. no damages
shall be payable by the Respondent/ JIL however
if the Respondent/ JIL fails to deliver possession
of the said premises for any other reason the
applicant/ allottee shall be entitled to claim

compensation for delay @ Rs.5 per sq.ft.

Clause 7.3 (the clause otherwise is in violation of
the well established rule of law that
compensation should be paid at the time of offer

of possession) states that Compensation shall be
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payable by Resondent/JIL only after the

indenture of Conveyance has been executed.

ERRONEOUS MENTION OF WORD DELAY
COMPENSATION INSTEAD OF DELAY
INTEREST: The Respondent in their reply have taken a
plea that in the Appeal the Appellant has sought relief
of delay compensation which is not the plea Appellant
took before the Ld. Rera. It is respectfully submitted
that the Appellant has actually asked for delay interest
@14%p.a. which can further be corroborated by the
Form L duly filed in and signed by the Appellant at the
time of filing of the present Appeal. The mention of
word Compensation instead of Interest was a
typographical and unintentional error on the part of the
Appellant and the relief’s sought in Form L instead may
be taken into consideration. The Appellant in any event
cannot seek a better relief than what was originally filed
before Ld. Court. In any event in the facts and
circumstances of the Case the Ld. Adjudicating Officer
has no jurisdiction in the matter in as much as the
Appellant has not sought refund and delay
compensation but on the contrary has sought delay
interest @14% p.a. from the date of assured delivery of
possession under the terms as executed between the

Appellant and respondent to the actual date of delivery.

SURAKSHA REALITIES RESOLUTION PLAN: It is
further submitted that though Suraksha Realities
Resolution Plan has been approved however a perusal
of the Hon’ble NCLT’s order dated 07.03.2023 at page
58 Clause 17.19 clearly does not lay down any how and
when the said delay compensation will be paid to
homebuyers. In any event the Resolution Plan and the
Judgement dated 07.03.2023 stands challenged before
Hon’ble NCLAT and hence there is no likelithood of
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Suraksha Reality commencing on the project anytime

S00n.

The Appellant’s case is squarely covered by the number of
judgments passed by the Hon’ble NCDRC wherein it has been
categorically held that Respondent and JIL have been hands in
gloves and JAL i.e. the Respondent herein cannot be absolved
of its responsibility to pay the homebuyers. The Hon’ble
NCDRC only in cases where the Complainant’s have made
JIL as a party as in the case cited by the Respondent in their
reply of “Arun C. Khanna & Anr. Vs. Jaiprakash Associates
Ltd. & Anr. have held that the case could not be proceeded
with since JIL has been made a party and a moratorium is in
place against Jaypee Infratech Pvt. Ltd. The Appellant further
does not deny the admissibility of documents mentioned in
the said paras under reply in so far as the same are a matter of
record however anything contrary to the records is specifically

denied.

Each of the cases cited by the respondent have been
considered by the Hon’ble NCDRC in Jaiprakash Associates
Ltd. Vs. Suranjana Borthakur First Appeal No. 859 of 2019
decided in September 2022. A fine distinction was made and
the Hon’ble Court had held that in the present case the
Respondent is a co-promisor and hence jointly and severely

liable to pay for the delay in handing over of possession.

Heard Ms Shweta Singh, learned counsel for the appellant and Ms.

Shreya Rastogi, learned counsel for the respondent along with Sri

Altaf Mansoor, Advocate.

8.1

Learned counsel for the appellant submitted that she
challenges the impugned order of Regulatory Authority dated
18.05.2022 on ground No. C, D, E, F, G, H and I, but while
dictating the order she submitted that now she presses all the

grounds.
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Learned counsel for the appellant drawn our attention towards
Annexure No. R.-2, the application form and its clauses.
Learned counsel for the appellant also drawn our attention
towards Development Agreement between JIL and Jai
Prakash Associates Private Limited (Annexure A-3 at page
38) and the allotment letter enclosed with memo of appeal
annexed at serial No. P-2 as well as prayer in the online

complaint and prayer in the appeal.

Learned counsel for the respondent drawn our attention
towards page No. 205 (Annexure No. R-9) of the reply,
wherein claim of home buyers before IRP has been reported,
in which the name of the appellant is shown at Sl. No. 8959
showing claimed amount Rs. 37,87,200/- deposited amount
Rs. 37,87,200/-, interest Rs. 21,44,938/- and total amount Rs.
59,32,138/-.

Learned counsel for the appellant further submitted that
resolution submitted by Suraksha Reality has been approved
vide Judgement and order dated 07.03.2023 by the Bench of
NCLT, Delhi, and the contracts between J.P. Associates
Private Limited and the Corporate Debtor ( J.I.LL.) stands
terminated. Now all the issues including claims ought to take

care by Suraksha Reality.

Learned counsel for the appellant also placed reliance on the
Judgment of Supreme Court of India passed in Civil Appeal
No. 6076 of 2009 (Shiva Kumar & ors. Vs. Sharanabasappa &

ors.).

On the basis of pleadings, records and submissions of the learned

counsels for the parties, the issue required to be examined by this

Tribunal is as to whether after approval of the resolution plan of

‘Suraksha Reality’ vide judgment and order dated 07.08.2023 by

NCT Delhi which resulted in termination of the contract between

J.P. Associates Private Limited and the Corporate Debtor (J.I.L.)
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stands terminated or the issue including the issue of the appellant is

required to be raised before Suraksha Reality or against respondent.

The examination of the pleadings and records reveals that the project
in question was being developed by the J.I.LL. and at the time of
booking, it was informed that the project of is Jaypee Infratech Ltd.
(JIL) and all the consideration has to be paid to the JIL by the
appellant and the same have been paid by the appellant to the JIL
and the JIL has gone under moratorium in terms terms of Section 14
of the Insolvency and Bankruptcy Code pursuant to order dated
09.08.2017 passed by the Hon'ble National Company Law Tribunal,
Allahabad ("NCLT") in "Company Petition no. (IB)-77(ALD)/2017"
and there are a series of order passed by the Hon'ble Supreme Court
extending the period of moratorium over JIL. Therefore, in view of
the moratorium imposed upon JIL, no effective proceedings in any
court of law can be initiated against them. Furthermore, an Interim
Resolution Professional ("IRP") has been appointed to conduct the
resolution process of JIL and formation of Committee of Creditors
("COC"). Furthermore, Pursuant to the moratorium imposed upon
JIL vide Order dated 09.08.2017, the IRP appointed by the NCLT

invited claims of all the creditors of JIL.

The Appellant has also filed a claim under Regulation BA of the
Insolvency and Bankruptcy Board of India (Insolvency Resolution
Process for Corporate Persons) Regulations, 2016) before the IRP of
JIL for refund of the amount deposited (along with interest). It has
also been brought out that the Petitioner submitted a claim of Rs.
37,87,200/- + interest and his claim has been admitted to the full
extent of Rs.59,32,138/- (including interest). The same is evident
from the list of homebuyer claims (Appellants claim at serial no.

8959) available at the website of JIL.

The Hon'ble Supreme Court in "Chitra Sharma & Ors Vs. Union
of India" [W.P. (C) 744 of 2017), passed an interim order, directing
Jaiprakash Associates Ltd., i.e. the Respondent herein, to deposit Rs.
2000 crores in its capacity as the "holding company of JIL" (Our of
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which the Respondent has deposited Rs. 750 Crores) and directed
the setting up of a web portal for the Home Buyers of JIL wherein
they could indicate their preference for either feeking possession of
their apartments from JIL or seeking refunds of the monies paid by
them to JIL. The Hon'ble Court vide this order had further directed
that all the suits and proceeding instituted against JIL shall in terms
of Section 14(1)(a) remain stayed.

The Hon'ble Supreme Court in Chitra Sharma (Supra) passed a
judgment on 09.08.2018 making it clear that it had entertained the
writ petition of the Home Buyers of JIL and passed interim orders
only because, at that time, the IBC had not recognized the Home
Buyers as creditors of JIL. It was observed by the Hon'ble Supreme
Court that after the amendment in the IBC, the Homebuyers of JIL
have become Financial Creditors. The Supreme Court has made it
clear that Home Buyers who want refunds of the money paid by
them to JIL cannot be paid out of the money deposited by the
Respondent (Rs. 750 crores) in the Supreme Court pursuant to
Interim orders passed in the matter. Thus, the Supreme Court in its
judgment of Chitra Sharma (Supra) refused to supplant the
provisions of IBC and refused to give preferential treatment to
Home Buyers of JIL who sought refunds out of the amounts paid by

JAL to the detriment of other creditors, secured or unsecured.

The Hon'ble Supreme Court vide its Order dated 10.09.2020 passed
in Civil Appeal Diary No.14741/2020 titled as "Jaypee Kensington
Boulevard Apartments Welfare Association & Ors. v. NBCC
(INDIA) Ltd. & Ors." has again imposed moratorium against JIL
and its assets and the same is still in force. Relevant extract of the

order is reproduced herein below:

“....In our opinion, since the entire resolution plan is pending
consideration in these proceedings before this Court, it is
appropriate that no coercive action be taken by any person/authority

against the Company until further orders on the principle
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underlying Section 14 of the Insolvency and Bankruptcy Code,
2016."

Moreover, the Hon'ble Supreme Court clarified vide Judgment dated
24.03.2021 in the matter of Jaypee Kensington Boulevard
Apartments Welfare Association (Supra) that the amount of Rs.750
Crores, which was deposited by the Respondent (JAL) with the
Hon'ble Supreme Court, are the asset of the Respondent (JAL) and
cannot be used to extinguish the liabilities of JIL which is under
CIRP. Thus, the Hon'ble Supreme Court has in fact also clarified
that both the companies are distinct, and the liabilities accrued in
favour of JIL can only be extinguished by utilizing assets owned by

JIL and not-that of JAL.

In the insolvency proceedings of JIL before the Hon’ble NCLT in [A
No. 2836/PB/2021 in “Company Petition No. (IB)-77(ALD)/2017”
titled IDBI Bank Limited Vs. Jaypee Infratech Limited”, the
resolution plan submitted by M/s Suraksha Realty Limited and M/s
Lakshdeep Investment and Finance Private Limited has been
approved by the Hon’ble NCLT, Principal Bench vide order dated
07.03.2023 and accordingly, as per the directions in the said order,
the Implementation and Monitoring Committee (“IMC”) of JIL is
wholly in control of the affairs of JIL. The said committee duly
consists of representatives of the successful resolution applicants i.e.
M/s Suraksha Reality Limited and M/s Lakshdeep Investment and
Finance Private Limited. The order dated 07.03.2023 passed by the
Hon’ble NCLT has the resolution plan annexed with it. As per
record, the order dated 07.03.2023 passed by the Hon’ble NCLT has
not been stayed by any court. “The Treatment for the Financial
Creditors — homebuyers” is provided under Clause 17 of the
resolution plan and all the homebuyers who have filed their claim
before the IRP would be covered by the resolution plan approved by
the Hon’ble NCLT. Furthermore, the project “Kosmos” at Jaypee
Greens where the appellant has booked his unit is covered under
Part IV (Annexure-I at page 388-394 of the reply) of the
Resolution Plan approved by the Hon’ble NCLT. The “treatment of
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the related party transactions between JAL and the corporate
debtor” (at page 303-306 of additional reply dated 06.05.2023)
has ousted JAL of all its responsibilities as all the contracts between
JAL and the corporate debtor i.e. JIL stand terminated upon the

approval date.

As per record the Key points of Suraksha Realty plan (Annexure
R-3 of additional reply dated 06.05.2023) are:-

Approval of resolution plan by Para 14, Page 28
COC

Para 20.1(c), Page 37

lient feat f resoluti
Salient features of resolution Para 20.2, Page 38

plan
Para 20.5, Table 9(7), Page 40
Conclusion Para 178(1), (1v), (viii), Pages
219 to 220
Treatment of financial creditors — | Clause 17.6, 17.12, 17.14, 17.16,
Homebuyers 17.18, 17.32, 17.36 & 17.38,
pages 278 to 326

Treatment of related party | Clause 22.1(d), 22.2,22.3 &
transaction between JAL and the | 22.9, page 303 to 306

corporate debtor

The relevant paras and clauses have been quoted herein below for

ready reference:

e  Approval of resolution plan by COC
14. As submitted by the Applicant/IRP, the members of the CoC
discussed and deliberated upon the revised Resolution Plans
along with their respective addendums submitted by NBCC
(India) Limited and Suraksha Realty in the 24th CoC meeting
convened on 10.06.2021 and both the plans were put to vote
from 14.06.2021 to 23.06.2021. It is further submitted by the
Applicant/IRP that the Resolution Plan of Suraksha Realty
received 98.66% votes and the plan of NBCC (India) Limited
received 98.55% votes of the CoC. Thus, the Resolution Plan
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submitted by M/ s. Suraksha Realty Limited along with M/ s
Lakshdeep Investments and Finance Private Limited was passed

by the CoC.

SALIENT FEATURES OF RESOLUTION PLAN
20. The salient features of the CoC-approved Resolution Plan as

submitted by Suraksha Realty; Successful Resolution Applicant
(SRA) are the following:

20.1 The SRA proposes to resolve the defaults of the Corporate

Debtor in the following manner:
a)  Limiting and resolving the debt obligations of the
Corporate Debtor,
b)  Infusing additional working capital;
c) Taking control of all the business activities by

terminating concerned related party agreements/

contracts,

d)  Prudent financial planning and transparency m

management and utilization of funds; and
e) Good corporate governance
20.2 The SRA proposes to construct homes for the

Homebuyers as per the following timelines (Part IV;

Annexure-I of the Resolution Plan):

ANNEXURE-I
Table 26: Project wise estimated Completion Schedule
Project Project Projected | No. of
Development | Completion | Towers
Period from
90 days Post
Approval
Date
Noida Projects
Kinsington Park- Plotted 6 months -
Plots Development
Yamuna Enclave Plotted 6 Months -
Development
Kingswood Oriental | Villa 12 Months -
Development
Aman Residential 6 Months 26
Pebble Court Residential 10 Months 4
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Klassic Residential 15 Months 32

Kinsington Part Residential 13 Months 18

Apartments &

Heights

Kosmos Residential 14 Months 71

Kasa Isles Residential 19 Months 15

Kensington — Residential 22 Months 21

Boulevard

Kube Residential 29 Months 8

Wish Point Commercial 34 Months -
Shops

Orchard Residential 36 Months 8

Garden Isles Residential 40 Months 24

Krescent Homes Residential 40 Months 23

Total 250

Mirzapur

Yamuna Vihaar Plotted 24 Months Plots
Development

Sunnyvale Homes Plotted 24 Months Plots
Development

Tanishq Square Commercial 30 Months 2

Villa Expanza Villa 30 Months*
Development

Budh Circuit Residential 42 Months* 4

Studios-Phase I

Naturevue Residential 42 Months* 1

Apartments-Phase [

Udaan & Boulevard | Residential 42 Months* 23

Court-Phasel

Aman III-Phase 1 Residential 42 Months* 4

Total 34

Agra

Kinsington Park- Plotted 24 months Plots

Plots Development

20.5 Application/Utilization of Funds: The Resolution
Applicants at para 13 on page no. 27-28 of the Resolution
Plan have also indicated utilization of funds as given in the

following table:

Table9: Application of Funds

Sr.No. | Application of Funds Rs. Crore

1. Payment towards Insolvency Resolution | 5.45
Process Costs on actual basis (“IRP Cost™”)

2. Upfront Payment to the Operational Creditors | 0.40
in terms of this Resolution Plan
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b

Payment of the workmen & employees

Redemption of 0.01% Assenting NCDs issued | 1,200
to Assenting Institutional Finance Creditors.

Land for Institutional Financial Creditors, as | 6,536
per the terms of this Resolution Plan

6. Payment to FD Holders 38.42

7. Funds for construction of real estate projects | 4,300
for delivery of homes to Homebuyers and/or
refund to homebuyers to the utilised in line
with the business plan for construction, in
accordance with the Resolution Plan

S0

Payment to Public Shareholders 0.14

Provision for expenses for managing and|25.00
monetisation of land  for  Assenting
Institutional Financial Creditors

10. | Provision for initial operating expenses of the | 41.59
Corporate Debtor and other contingencies
including additional CIRP expenses

Total | 12,147

Conclusion

178. In the sequel to the above, we have no other option but to
approve the Resolution Plan submitted by M/s. Suraksha Realty
Limited along with M/s Lakshdeep Investments and Finance
Private Limited along with addendums as duly considered,
approved, and recommended by the CoC and placed by the
Applicant/IRP of JIL before this Adjudicating Authority. We,
therefore, allow the present Application and approve the COC-
approved Resolution Plan placed before us by the
Applicant/IRP with the following directions in respect of the
Corporate Debtor:

(i) The approved Resolution Plan as annexed \I-lith COC
approved addendums shall be binding on all the stakeholders
of the Corporate Debtor and become effective from the date of
passing of this Order, and shall be implemented strictly as per
the term of the plan and implementation schedule given

therein. The Resolution Plan will form part of the order;

ii) The reliefs and concessions as sought by the SRA/Suraksha in
Annexure-1I of the Resolution Plan are granted subject to the

directions passed under this order as well as their admissibility
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under relevant law, regulations and rules for the time being in

force;

iii) The Monitoring Committee(s) as provided in the Resolution

Plan

shall be set up by the Applicant within 07 days of passing of this
Order, which shall take all necessary steps for expeditious

implementation of the Resolution Plan as per approval;

iv) The SRA shall deliver /provide possesslOn of the units to
the Home Buyers/ Allottees strictly as per the time frame
promised in the Resolution Plan and approved by this
Authority. The Monitoring Committee will supervise and
monitor the progress of construction of units and related
infrastructure developments on a day-to-day basis and file the
progress report before this Adjudicating Authority on monthly

basis;

v) In case of non-compliance with any part of this order or
withdrawal from implementing the Resolution Plan by the
Successful Resolution Applicant, the Monitoring Committee
shall forfeit the Performance Security furnished by the
Resolution Applicant in the form of Performance Bank
Guarantees and the Successful Resolution Applicant will be
subject to such other action/ actions as permissible under the

law.

vi) Certified copy of this Order be issued on demand to the

concerned parties, upon due compliance.

vii) A copy of this Order is to be submitted to the Olffice of the

concerned ROC for compliance as per law.

viii) The order of the moratorium in respect to the corporate
debtor passed by this Adjudicating Authority under Section 14
of the IBC, 2016 shall cease to have effect from the date of
passing of this Order.

ix) The Interim Resolution Professional, Mr. Anuj Jain shall

stand discharged from his duties immediately after constituting
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the Monitoring Committee(s) as provided in the Resolution
Plan. He shall forthwith send a copy of this Order to the CoC,

the SRA, and other parties for necessary compliance.

x) The Registry is also directed to send e-mail copies of this
order forthv-1ith to all the parties.

xi) A copy of this order shall also be sent by the Registry /IRP to
the IBBI for their record.

Treatment of financial creditors — Homebuyers

17. Treatment of Financial Creditors — Homebuyers

Claim Admitted Amount as per IM

17.1 The admitted claims of Homebuyers as on 29.05.2021 were

Rs. 12,806 crore, more particularly mentioned as below:

Table 18: Admitted Claims of Home Buyers

Particulars Principal | Interest | Total
Active Home Buyers 8,675 3,296 11,971
Home Buyers — Cancelled & 64 23 87
Refunds Pending

Home Buyers — OOP Issued 528 220 748
Total 9,267 3,539 12,806

17.6 As the homebuyers’ primary requirement is delivery of
homes, it is proposed to complete the projects and deliver the
homes to such Home Buyers who have filled their claim
against full and final settlement of their claims and no amount
or refunds under the existing agreements shall be paid other

than the treatment proposed under this Resolution Plan.

............

............

17.12  Customer grievance and redressal centres may be
opened up online and on the sites at Noida and Mirzapur. Any

complaints received by the centres shall be resolved within
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reasonable timelines from the date of registration of such
complaint(s).

............

17.14 It is hereby clarified that upon assenting to the
Resolution Plan, the Homebuyers shall be deemed to have
consented/assented to extension of timelines in construction of
the homes/units as per the timelines provided in this
Resolution Plan and change in promoter of the Corporate
Debtor for the Real Estate Projects under RERA and

regulations thereunder.

............

17.16 The Resolution Applicant shall not provide refund to
any active home Buyer in aforementioned Projects that are

going to be completed. However, it shall provide refund at its

sole discretion on case to case basis to the home Buyers that

are in genuine and urgent need of money like senior citizens

struggling in_need of money for their livelihood, medical

emergency etc. and upon such refund their allotment shall

stand cancelled. Such Home Buyers shall have to make

application in writing to the Corporate Debtor within 3 months

from the Approval Date.

............

............

17.18 Further, notwithstanding anything contained in this
Resolution Plan, the Resolution Applicant or the Corporate
Debtor shall have no obligation or liability towards the Home
Buyers on account of monies paid by the Home Buyers to JAL
(either directly or indirectly, including payment made through
JIL) towards maintenance charges or interest free
maintenance deposits (IFMS/IFMD). It is also clarified for
avoidance of doubt that the Home Buyers shall not be entitled
to set off/adjust any such monies paid towards maintenance

charges from any of the amounts due to the Corporate Debtor.

............
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............

17.32  The Resolution Applicants also understand that there
may be further delay, if time is taken for approval of the
Resolution Plan by Adjudicating Authority, NCLAT and/or
Supreme Court, then such time should not hamper the
construction of the projects of the homebuyers. The Resolution
Applicants, therefore, in the interest of home buyers have
proposed to bring funds of Rs. 300 crore by way of Interim
Finance wunder IBC, immediately after approval of the
Resolution Plan by CoC, which shall be utilized by the Interim
Resolution Professional, in consultation with the Resolution
Applicants if he desires, for the purpose of reviving and
expediting the construction of the projects, subject to approval
of such Interim Finance Proposal by the IRC, CoC and the

Institutional Financial Creditors.

............

17.36 Homebuyers who have opted for possession, their
PAL, agreement to sale and/or any other agreement executed
with the Corporate Debtor shall stand amended as regards to
the delay in possession penalty is concerned, and they shall be
paid a penalty of Rs. 5 per sq. ft. per month/Rs. 50 per sq. yrds
in case of Group housing and plots respectively, from the
revised date of completion, as contemplated under this
Resolution Plan, post grace period of 12 months as mentioned

in this Resolution Plan till actual possession of their home.

17.38 Penalties/rebate, if any, payable to the home Buyers
as per their agreement with the Corporate Debtor or as per the
RERA or any other law shall be deemed accrued as on the
Approval Date and shall stand satisfied and extinguished in
perpetuity in order to facilitate Resolution Applicant to
commence the resolution of the Corporate Debtor on clean

State.
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Treatment of related party transaction between JAL and the

corporate debtor

22.1 We understand that there are several related party

contracts entered into between the Corporate Debtor and JAL,

its erstwhile promoter company. The Corporate Debtor being

alter ego of JAL and JAL being promoter of the Corporate

Debtor, had taken control of almost all the activities of

Corporate Debtor through the following agreements:

a) Developer Agreement dated 11 April 2011 for
development of land parcels located in Agra

b) Developer Agreement dated 9 October 2010 for
development of land parcels located in Jaganpur

c) Developer Agreement dated 9 October 2010 for
development of land parcels located in Mirzapur

(d) Developer Agreement dated 1 May 2009 for
development of land parcels located in Noida

e) Developer Agreement dated 6 July 2011 for
development of land parcels located in Tappal.

9 Works Contract dated 27 November 2007 for

operations and maintenance of Yamuna Expressway.

The above contracts/agreements are such contracts wherein JAL
is taking costs plus margin without carrying out construction
activity itself as contractor. It has simply sub- contracted all the
works to down to sub-contractors. Such contracts/agreements, if
not terminated, the Resolution Applicants can never be able to
take control of the activities of the Corporate Debtor. Further,
the resolution plan wherein the Resolution Applicants is unable
to take control of business operations/activities of the Corporate
Debtor can never succeed. Moreover, such agreements /
contracts are against the interest of the Corporate Debtor.
These related party agreements needs to be terminated in order
to implement the Resolution Plan including contracting and
completing the Projects and handing over the homes to

homebuyers.
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Further, as per our understanding, some of the lands of the
Corporate Debtor were sold to the lender(s) of JAL somewhere
in and around 2015-16 against set-off of debt of JAL to such
lender and consideration was to be paid to the Corporate
Debtor of around Rs. 450 crore, however the same was not paid
by JAL to the Corporate Debtor thereby adversely affecting the
fund infusion for completion of Real FEstate Projects.
Accordingly, instead of recovering such money upfront, the
same was being set-off as margin under the costs plus works
contract, entered into between Corporate Debtor and its related
party company ie. JAL, against the interest of all the
stakeholders. We understand that significant amounts have been
set-off so far in such arrangement instead of recovering and
infusing the same into the projects. We further understand that
some of the lands of the Corporate Debtor were given to another
lender of the JAL above; Rs. 71 crore is yet to be paid to the
Corporate Debtor. We understand that similar to the above, the
Corporate Debtor under the common management gave
contract of maintenance of Wishtown in advance, whereas the
Project was yet to be completed and under said contract,
transferred around Rs. 278 crore to the JAL, yet to be paid to
the Corporate Debtor. In view of such transactions and as per
books of accounts of the Corporate Debtor, JAL has to pay a
sum of Rs. 693 crore alongwith further interests thereon to the

Corporate Debtor.

It is imperative to terminate such related party contracts, for

effective implementation of the Resolution Plan.

22.2 In view thereof, all the existing contracts/agreements
(including but not limited to contracts more particularly
mentioned in Annexure-1V hereto), pertaining to development
of land parcels, road assets, real estate projects or otherwise
whatsoever between JAL and the Corporate Debtor shall stand
terminated immediately upon the Approval Date and the

Claim, any payment (including but not limited to liquidated
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damages) and other compensation from the Corporate Debtor
under such agreements /contracts, if any available to JAL
from the Corporate Debtor shall be deemed to have been
arised prior to Approval Date and shall be treated as Claim of
the Operational Creditor and therefore shall stand
extinguished as there is no entitlement as per the provisions of

the Code.

22.3. The current development, construction and maintenance
contracts or any other contract with Jaiprakash Associates
Limited, ("JAL") which are on cost plus basis, shall stand
terminated upon Approval Date, without any consequence
whatsoever on JIL and / or the Resolution Applicants, and
enter into fresh construction contracts with the vendors as may
be selected by the Resolution Applicant in accordance with its
policies and such contracts shall be entered into on arms’

length basis as per the market standards.

...........

...........

22.9 The existing maintenance agreements with JAL shall
stand terminated on the Approval Date and the Home Buyers
shall execute a new agreement for maintenance directly with
Corporate Debtor, on the similar terms and conditions. Any
payment made by the Home Buyers to JAL under such
maintenance agreements shall be returned by JAL, to the
Home Buyers who shall in turn pay that amount to the
Corporate Debtor/ SPV towards maintenance of the projects
under the new maintenance agreement that shall be executed
by the Home Buyers with the Corporate Debtor/SPV and/or its
nominees. Any such Claims against Corporate Debtor for the
monies paid by Home Buyers to JAL, as mentioned above,
shall be deemed to have arisen on or before Approval Date and
shall stand satisfied and extinguished upon approval of this
Resolution Plan against Corporate Debtor and/or Resolution
Applicants, without affecting the amounts recoverable by the

Corporate Debtor from JAL. Further, no such existing claim
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or due shall subsist against the Corporate Debtor and the
Resolution Applicants. The Claims, if any, raised by JAL,
upon and pursuant to the termination of the aforementioned
contracts shall deemed to have been arisen prior to Approval
Date and shall stand extinguished, being Claim of the
Operational Creditors.

18. It is, thus, clear that as per approved resolution plan, now all the
responsibilities fall on the shoulders of the Suraksha Reality. Claim
has also been filed by the appellant seeking refund including interest
amounting to Rs 5,932,138/- and hence even otherwise, the
impugned order by which the proceedings of the complaint of the
appellant were kept in abeyance on account of moratorium against
JIL at the relevant time, in our considered view was just and proper
as well as in accordance with law and there is no illegality or
perversity in the same. Therefore, the instant appeal does not want

any interference by this Tribunal, accordingly the same is dismissed.

19. It is open for the appellant to stake their claim, if any, before the

Suraksha Reality in accordance with law, if so advised.

Dated: 07.05.2024 (Sanjai Khare) (D.K. Arora)
Shakir/M. Singh



