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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,

AT
LUCKNOW.

1. Appeal No. 436/2024

Fusion Buildtech Private Limited ................... Appellant.
Versus

Renu Massey Respondent.
And

2. Appeal No.437/2024

Fusion Buildtech Private Limited ................... Appellant.
Versus

Geeta Dhar Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman

Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

1.

Since the facts and the issues involved in all the above two appeals are same,
therefore, they were heard together with the consent of the parties and are
being disposed of by a composite judgment/order. For the sake of convenience,

we take Appeal No.436 of 2024 as leading case.

The appellant promoter by the present appeal is raising challenge to the order
dated 20.09.2024, passed by the learned Regulatory Authority at Gautam Budh
Nagar, whereby, the complaint no. NCR144/06/95630/2022 of the respondent

allottee for possession and interest came to be allowed.

Learned counsel for appellant promoter submits that it was specifically pleaded

by the respondent allottee, as well as, the appellant that the unit allotted to the



respondent way back in 2011 came to be cancelled on 17.08.2013. In the
circumstances, without deciding the legality and validity of the cancellation
order, the consequential relief of possession of the unit could not have been
ordered. Further, it is submitted that the complaint of the respondent was not
maintainable under Real Estate (Regulation and Development) Act, 2016, (for
short Act, 2016) as the unit came to be transferred by way of registered sale
deed towards third party in 2018. A complaint before the UP RERA came to be
instituted in 2022. In the circumstances it is urged that complaint, even if
maintainable, would be barred by the principles of delay/laches and

acquiescence of the allottee being a stale claim.

The question that arise for consideration is as to whether the complaint of the
respondent at the belated stage was maintainable having regard to the fact that
third party right of the unit came to be created way back in 2018, and or, in the

alternative whether respondent is entitled to possession of the unit at this stage.

The respondent came to be allotted a flat bearing no. E307 in the project
‘Fusion Homes’, situated on plot no.GH-05, Noida Extension, GNIDA. The
allotment of the unit was made on 20.05.2011. The date of completion of the
construction as per the terms and conditions was on or before 17.08.2013. The
payment plan was construction-linked. It is submitted that the respondent
defaulted, consequently, a notice for cancellation dated 08.08.2013 came to be
issued, subsequently, the unit came to be cancelled on 17.08.2013 invoking
Clause 10 of the terms and conditions of the agreement. It is further submitted
that the unit came to be subsequently allotted to third party on 19.06.2014.
Thereafter, a sub-lease deed of the unit came to be executed on 26.03.2018.
The complaint came to be filed by the respondent before the RERA Authority

in 2022 seeking possession and interest.

On specific query, learned counsel for respondent admits that appellant had
received the cancellation order/letter and thereafter challenged it before the
Consumer Forum at Noida. The complaints came to be dismissed for non-
prosecution in 2016 and 2018 respectively. It is admitted that application for
restoration of the complaint was not filed. It is in the year 2022, the complaints
before the learned Regulatory Authority came to be filed under Act, 2016. In
the admitted backdrop, it is not being disputed by learned counsel for

respondent that on cancellation of the unit, respondent ceased to be an allottee
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though he may have been an aggrieved person within Section 31 of the Act

2016.

The cancellation order never came to be challenged in terms of Section 11(5)
of Act, 2016. In the circumstances, the learned Regulatory Authority erred in
allowing the complaint by granting possession and interest of the delayed
period with consequential relief. The course that should have been adopted by
the learned Regulatory Authority was to frame an issue with regard to the
legality and validity of the cancellation order after, having decided as to

whether the complaint was maintainable.

This Tribunal is not entering into the question, on the legality and validity of
the cancellation order, further, having regard to the fact that third party right
has been created on the unit in 2014 by allotment, followed by transfer in 2018.
The right on the unit at this stage cannot be disturbed for the reason that the
respondent had not approached the forum within reasonable time for assailing
the cancellation order. It is admitted that the order of cancellation came to be
passed and duly served in 2013. The complaint came to be instituted after nine
years in 2022. In these circumstances, the complaint was setup for a stale claim

which could not have been unsettled after lapse of considerable time.

Learned counsel for respondent submits that an amount at Rs.5,29,670/- was
deposited with the appellant. Learned counsel for appellant disputes the
amount and submits that the respondent had deposited Rs. 3,80,008/-. Learned
counsel for respondent, on instructions submits that the amount has not been
refunded as yet along with interest thereon. The unit was transferred at an
enhanced rate at about Rs.45 lakh as against the sale consideration @ Rs.25
lakh.

On specific query, learned counsel for appellant informs that she has no
instructions to make a statement as to whether the amount deposited by the
respondent in respect of the unit has been refunded on sale of the unit. In the

event it is not refunded, the same shall be refunded in terms of the agreement.

In the circumstances, the learned Regulatory Authority was not justified in
directing the appellant promoter to hand over possession of the unit. The
validity and legality of the cancellation order/letter should have been examined
after having decided the preliminary objection as to whether the complaint was

maintainable and whether the bonafide purchaser could have been non-suited
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belatedly. The impugned order is unsustainable. The question is answered

accordingly.

For the reasons assigned herein above, both the Appeal No.436 of 2024 and
Appeal No. 437 of 2024 succeed and are accordingly allowed by passing the

following orders :
(1) The impugned order dated 20.09.2024 s set aside and quashed.

(i1) The appellant promoter shall refund the deposited amount to the respondent
allottees in terms of the agreement, if not refunded, along with interest
thereon at MCLR+1% till the date of compliance of Section 43 (5) of Act,
2016. It is expected that the payment shall be made within 45 days from
the date of uploading of this order on the portal.

(i11) The parties shall submit the respective computation of the amount and
interest thereon of Chartered Accountant with the Registry, the Registry
would release the amount in favour of the respondents allottees. The

additional amount, if any, would be refunded to the appellant.

(iv)  No order as to cost.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 27.05.2025

Irfan



