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Case called on.

Counsel Sri Abhinav Singh on behalf of appellant, and counsel Sri Raj Singh on behalf of
respondent No.1-M/s. Sunworld Residency Private Limited and counsel Smt. Shuchita Singh
on behalf of respondent No.2-ICICI Bank alongwith its Legal Manager Sri Aviral Srivastava
appeared.

Counsel for the respondent No.2-ICICI Bank submitted that as per Section 13 of
Securitization and Reconstruction of Financial Assets and Security Interest Act, 2002 and
Rules thereunder the Bank has rights to realise its dues through auction of the secured assets.
Counsel for the appellant submitted that only relief of the appellant is that amount whatever
has been paid to the respondent No.l-Sunworld Residency Private Limited that should be
refunded alongwith the interest to the appellant as per supplementary agreement dated
24.03.2015. He further submitted that under Tripartite Agreement dated 24.03.2015 the
respondent No.2-ICICI Bank is taking possession of the said flat in question and wants to
auction the same and thereby realized amount shall be taken by the bank to adjust the loan
amount on behalf of builder. He further submitted that if the loan amount of the bank still
remains unpaid, respondent No. 2-ICICI Bank will recover the same from the appellant
which would cause serious injustice to the appellant. He submitted that ICICI Bank could
not taken possession on behalf of the appellant without obtaining OC/CC by the respondent
No. 1-M/s. Sunworld Residency Private Limited. He also submitted that if respondent No. 2
auction the allotted flat the relief claimed by the appellant in the instant appeal would
become infractous.

Counsel for the respondent No.2-ICICI Bank submitted that as per Clauses 7 & 8 of the
Supplementary Agreement dated 24.03.2015 the appellant has cancelled his allotment and
thus the appellant in this case is not allottee as defined under Section 2 (d) of the RERA Act.
She further submitted that as per Clauses 4(2) (e) (f) & (g) of Tripartite Agreement



“allottee/borrower(s) desired to withdraw from the Agreement or in the event cancellation of
allotment ........ the borrower shall be responsible to refund the entire amount received with
the agreed applicable interest and dues to the bank™. She also submitted that in view of
above Clauses the Bank shall have right to purchase the said flat in question in its name and
also have right to recover the entire amount.

Just now counsel for the appellant further submitted that the order should be passed on the
interim relief which has been mentioned in the memo of appeal under point No.3 as
“pending final decision on this appeal the appellant seeks for issuance of an order or
direction to the respondent to settle the loan account with the ICICI Bank as per the
arrangement agreed upon by agreement dated 24.03.2015”.

Heard on interim relief.

From the above noted interim relief it is obvious that the appellant has sought the interim
relief against the respondent No.l and it is apparent from the record that the ex-parte
proceeding has been initiated against the respondent No.l, but counsel Sri Raj Singh
appeared on behalf of respondent No.1 and submitted that he will move the recall application
to recall the ex-parte order dated 08.07.2022 passed against the respondent No. 1.

Counsel for the respondent No.l is directed to move recall application by tomorrow
positively.

List this appeal on 13.07.2022 for disposal of recall application and interim relief as claimed
by the appellant.

(K.K. Jain) (T.B. Singh)
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