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Disposal of an application dated 19.12.2018 for condonation of delay and its
objection dated 07.01.2022.

1.1

The applicant has filed a delay condonation application dated 19.12.2018

supported with affidavit with the following contentions :-

That the applicant has assailed the order dated 15.03.2018 passed by the learned
RERA Authority, at Hapur in Complaint Case No. 1220175141, while passing the
impugned order, the learned Authority has failed to conform to the procedures and
rigors provided under the Act whereas there was no occasion for learned Authority
to have drawn such presumption. The impugned order has been passed with apt

premeditated mind, the said order is liable to be set aside.

That the appellant has prayed therein, “Wherefore, it is most respectfully prayed
that this Hon’ble Tribunal may graciously be pleased to set aside the impugned
judgment and order dated 15.03.2018 passed by learned RERA Authority at Hapur
in Complaint No. 1220175141.
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That the learned Authority has decided the complaint of the complainant vide its
impugned order dated 15.03.2018 ignoring all the necessary facts which were

raised in the complaint without application of mind.

That the impugned order was uploaded on the portal of the RERA on 15.03.2018.

That the Appellate Authority has been established vide notification dated 24
February, 2018.

That after the aforementioned notification dated 24 February 2018, the appellant

through its counsel tried to file the instant appeal on several occasions.

That the Registry section of the Appellate Authority declined to file the instant
appeal on several occasions. The appellant through its counsel tried to gather

information after gap of few days recurringly.

That it is also stated that neither the notification nor the actual establishment in
respect of the said notification was given vide publicity to bring into the

knowledge of the common man.

That the counsel for the appellant applied for the certified copy of the order passed
by authority, but till date no certified copy has been issued in favour of the
appellant so delay in filing of appeal is neither intentional nor justifiable in the

eyes of law.

That counsel for the appellant approached to the Authority so many times, every

time he was informed that the certified copy of the order has not been prepared and



1.10

1.11

1.12

1.13

1.14

1.15

without providing, the certified copy of the order the appeal could not be filed

within time.

That the certified copy of the order was received from the Authority only on
12.12.2018 and thereafter the appellant who is located at Noida have signed the

appeal, hence the said delay has been caused.

That the establishment of Appellate Tribunal took considerable time after the
issuance of notification. Despite the notification, the registry continuously declined

to register the present appeal.

That as soon as the counsel of the appellant gathered information, he filed the

instant appeal immediately without any further delay.

That it is abundantly clear that the appellant was vigilant enough for safeguard and
restitution of his legitimate rights and interest, but under extreme circumstances

beyond his control could not file instant appeal.

That the Hon’ble Constitutional Courts have consistently and persistently held the
courts must not keep pragmatic approach while dealing with the issue of the delay

and must have objective approach to grant substantial justice.

That though the present appeal is being filed within limitation but under the
aforementioned facts and circumstances, delay if any has occurred in filing the

instant appeal may be condoned to meet the ends of justice.

That on 07.01.2020, the applicant submitted supplementary affidavit in support

of delay condonation application with the following submissions :-
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2.5
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2.8

That the RERA Act provides for limitation of 60 days for filing an appeal from the

date on which a copy of the order is received by the aggrieved person.

That the impugned order dated 15.03.2018 under challenge in the above mentioned
appeal has been uploaded on the website of UP RERA on 01.04.2018.

That the date of communication of the impugned order through email is not in the
knowledge of appellant company as the email ID registered with RERA was of the

architect of the company.

That the appellant company came to know about the impugned order through letter

dated 31.05.2018 sent by complainant to the appellant company.

That thereafter the appellant enquired and got knowledge about the order dated
15.03.2018, from the website of RERA, in first week of June 2018.

That immediately thereafter the matter was examined and the decision was taken
by the appropriate authority of the appellant to challenge the said order by filing
the statutory appeal as the said order was found to be erroneous and against the

facts and materials available on record.

That immediately thereafter in the first week of July the matter was entrusted to the

local counsel of the appellant at Lucknow, for preparation of the statutory appeal.

That thereafter sometime was consumed in providing various documents

demanded by the local counsel, for preparation of the appeal.
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That thereafter the local counsel at Hapur was instructed to obtain the certified

copy of the order dated 15.03.2018.

That immediately thereafter the accompanying appeal was prepared and sent for

vetting by the law officer of the appellant in first week of August 2018.

That thereafter in the last week of the August 2018, the final draft of the appeal
was approved by the competent authority of the appellant and the local counsel at
Lucknow was instructed to finalise and file the statutory appeal before this Hon’ble

Tribunal.

That immediately thereafter the accompanying appeal alongwith the relevant
documents was made ready for filing but the local counsel at Hapur failed to
provide the certified copy of said order to the appellant till last week of September
2018 and the reasons given for inordinate delay in obtaining the certified copy of

order was inexplicable and unusual.

That thereafter the appellant in the month of October contacted another counsel at
Delhi for obtaining the certified copy of order and for filing the appeal before the
appellate tribunal without any further delay.

That thereafter some time was consumed by the local counsel at Delhi for
obtaining certified copy of the said order from RERA Hapur and the certified copy

of the order dated 15.03.2018 was made available on 12.12.2018 and thereafter the
appeal is being filed forthwith, without any further delay.

That technically there is no delay from the date of receiving of the certified copy of

the impugned order.



2.16 Al last, the applicant has submitted that if any delay has occasioned in filing of this

3.1

3.2

appeal is because of the aforesaid reasons, which are bonafide, unintentional,
unavoidable and is liable to be condoned in the interest of the justice and the
appeal of the appellant is liable to be heard on merits, or else the appellant is bound

to suffer irreparable loss and injury which cannot be compensated in any terms.

The respondent’s counsel has filed the objection dated 17.01.2020 supported

with affidavit with the following contentions :-

That the contents of affidavits filed in support of limitation application are totally
wrong, misleading and contrary to the actual facts hence the same are vehemently
denied. It is wrong to say that the appellant had no knowledge about the impugned
order because the email ID registered with RERA was of the architect of the
company. Here it is necessary to submit before this Hon’ble Tribunal that the
appellant had its own email ID as well as website but the appellant deliberately and
intentionally failed to provide its own email ID. The appellant chose to provide
email ID of the architect by its own therefore, now at this stage the appellant
cannot take protection that the email ID was of architect. Moreover, if it was so
then after this the appellant ought to change email ID of architect but till date the
appellant has not changed email ID in RERA website. This fact is sufficient to
establish that the appellant has given email ID registered with RERA in its full
knowledge and getting all information of RERA in the given email ID.

That it is crystal clear that the appellant was fully aware about the impugned order
on 31.05.2018 but deliberately not chose to prefer appeal therefore, a huge delay of

219 days cannot be condoned.
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3.5

That the appellant will have to give strict proof for the same. It is respectfully
submitted that the appellant completely failed to give any details regarding delay
from 01.06.2018 to first week of July. Further the appellant completely failed to
give justification for a month time taken in preparation of draft and further a month
time for finalizing and approving the draft. Here it is necessary to submit that the
appellant was very well aware about the impugned order on 31.05.2018 but the
appellant took more than 60 days time in preparing and finalizing the draft
however, the appellant has not given any justification as to why they took such a

long time for preparation and approving the draft.

That it is respectfully submitted that the appellant stated that the local counsel at
Hapur was instructed to obtain certified copy of the impugned order and in this
paragraph the appellant is stating that the local counsel for Hapur failed to provide
certified copy till last week of September 2018. It is respectfully submitted that the
appellant completely failed to give specific date as to when they instructed local
counsel at Hapur to apply for certified copy and what follow up being done by the
appellant in this regard. The appellant has not given any justifiable reason as to
what step has been taken by the appellant to get certified copy of impugned order
for a period of 4 months. All are cooked story which is made and designed with

sole intention to get favourable order in its favour.

That it is respectfully submitted that the appellant has not given any specific date
as to when they have instructed the other lawyer to get certified copy of impugned
order. Further the appellant again failed to give any justifiable reason as to why
they have waited for more than two months for certified copy especially on the

face of fact that the certified copy of impugned order was applied on 11.12.2018
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and made ready on same date i.e. on 11.12.2018, which was delivered on
12.12.2018. Therefore, the reason given by the applicant that certified copy was
not obtained from 31.05.2018 to December, 2018 is not reliable and the same is

totally false and fabricated story.

That it is submitted that contents in support of delay condonation application are
totally wrong, misleading and far away from the truth hence the same are
vehemently denied. It is wrong to say that technically there is no delay from the
date of receiving of certified copy. Here it is necessary to submit before this
Hon’ble Tribunal that the impugned order was passed on 15.03.2018 and uploaded
on RERA website on 01.04.2018. The answering respondent informed the
appellant about the impugned order vide letter dated 31.05.2018 which is duly
received by the appellant therefore, if the appellant fails to apply and receive
certified copy and did inordinate delay inspite of full knowledge of the impugned
order in that case the appellant cannot take advantage of the date of receiving
certified copy of impugned order. The appellant cannot be given benefit for its own

intentional and deliberate delay.

That further it is respectfully submitted that the appellant initially took reason for
delay stating that they have attempted to file appeal on various occasions but
registry of this Tribunal did not accept the appeal. The appellant completely failed
to explain day to day reason for huge delay of 219 days in filing the appeal and
came with supplementary affidavit stating totally different facts from the facts
stated in the application for condonation of delay. The appellant cannot be
permitted to take different stand for condonation of delay. Moreover, in

supplementary affidavit also the appellant completely failed to give any sufficient
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and cogent reason for delay therefore, the application for condonation of delay

filed by the appellant is liable to be dismissed with exemplary costs.

That there is no cogent, sufficient, reasonable and justifiable reason given by the
appellant on the basis of which a huge delay of 219 days can be condoned.
Therefore, the application for condonation of delay is liable to be dismissed with
exemplary costs.

We heard the learned counsel for both the parties and perused the whole records.
The record transpires that the impugned order was passed on 15.03.2018 by the
learned Regulatory Authority, Hapur (U.P.) and it was uploaded on the website of
RERA on 01.04.2018 as mentioned in Para-4 of the supplementary affidavit dated
07.01.2020 filed by the applicant but the uploading of the impugned order was not in
the knowledge of the appellant company as the email ID which was registered with
RERA was not of the applicant but of the architect of the company.

Apparently, it appears that there is delay of 198 days from the date of uploading the
impugned order i.e. dated 01.04.2018 and after excluding the period of limitation i.e.
60 days as provided in Section 44(2) of the Act. Now we have to see whether

applicant has given sufficient reasons to condone the delay ?

In the supplementary affidavit the applicant has mentioned that the applicant came to
know about the impugned order dated 15.03.2018 when complainant sent letter dated
31.05.2018 to the appellant company and thereafter applicant enquired from the
website of RERA in first week of June, 2018 and came to know about the impugned
order dated 15.03.2018.

After coming to know about the impugned order the authority of the applicant

examined the matter and decided to file the appeal. For this purpose the matter was
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entrusted to the local counsel of Lucknow in first week of July. The counsel
concerned demanded certain papers and documents for preparation of the appeal thus
some time was consumed and in the last week of August, 2018 the appeal was
prepared as has been stated by learned counsel for the applicant in supplementary
affidavit dated 07.012.2020.

From the above averment of applicant it is obvious that the applicant took more than
02 months in preparing the appeal from the date when impugned order dated
15.03.2018 came to his knowledge after enquiry from the website of RERA in first
week of June, 2018. Here it is worthnoting that applicant obtained certified copy of
the impugned order dated 15.03.2018 on 12.12.2018 and thereafter filed the instant
appeal on 19.12.2018.

In this regard it is submission of the learned counsel for the respondent that the
applicant has not given any specific date as to when it instructed local counsel at
Hapur to apply for certified copy. The applicant has also not mentioned when other
counsel was instructed to get certified copy. The learned counsel for respondent
further stated that the averment of applicant is totally false and fabricated and it is
designed with sole intention to get favourable order in its favour.

It is true that the applicant has not specifically clarified when the local counsel at
Hapur and failing him another counsel at Delhi was engaged to obtain the certified
copy of the impugned order.

It is also true that applicant has failed to explain the day to day reason for delay.

But the expression “day to day” must not be taken in literal sense the approach for
condonation of delay must be pragmatic and court should decide the matter on merit
if there is merit in the case of applicant/appellant.

From the perusal of records, it is also obvious that vide order dated 03.09.2019 the

Hon’ble Court has observed as below :-
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S . Af 30% of the due amount referred hereinabove is
deposzted before 13.09.2019 then the Appellate Tribunal shall consider

and dispose of the application for condonation of delay in filing the

appeal on 13.09.2019 when the matter is said to be coming up before it.

Based on the result of the said application, if, the appeal is entertained

then the Appellate Tribunal shall consider the interim relief application

of the petitioner within next one week....."”"
Thus, from the above order dated 03.09.2019 it 1s obvious that more than 31 months
have passed but the delay condonation application is still undisposed. The Hon’ble
Court has clearly mentioned that “if 30% of the due amount is deposited before
13.09.2019 then the Appellate Tribunal shall consider and dispose of the application
for condonation of delay in filing the appeal and if appeal is entertained then the
Tribunal shall consider the interim relief application within the next one week”. The
spirit behind this order is that the Appellate Tribunal shall consider and dispose of
delay condonation application after deposit of the due amount and if appeal is
entertained then the Appellate Tribunal shall consider the interim relief
application within the next one week.
Here it is also relevant to mention that if there is merit in case of applicant, then
this fact must keep in mind while disposing the delay condonation application. We
have gone through the impugned order dated 15.03.2018 passed in this case.

Hence, in facts and circumstances of this case it is desirable in interest of justice to

adopt a pragmatic approach while dealing with the delay condonation application.

The Hon’ble Supreme Court in catena of judgments has held that a liberal and
pragmatic approach should be taken while condoning the delay in filing the appeal.

In Union of India vs. Gaini, A.I.LR. 2011 S.C. 977, the Hon’ble S.C.
observed:

“The court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach”.



In Abdul Gafoor vs. State of Bihar, A.ILR. 2012 S.C. 640, the Hon’ble
S.C. said:

“Court should be reluctant to shut out consideration of case on merits on
grounds of limitation or other technicality.”

The Hon’ble Apex Court in N.Balakrishnan vs. M.Krishna Murthy,
(1987) 7 SCC 123, observed as blow:

“a time-limit fixed for approaching the court in different situations is not
because on expiry of such time a bad cause would transform into a good cause.”

In Collector, Land Acquisition, Anantnag & Anr. Vs. Mst. Katiji & Ors.
reported in AIR (1987) 2 SCC at page 107, the Hon’ble S.C. has observed:

“ the power to condone the delay is conferred in order to enable the
courts to do substantial justice to the parties by disposing of the matters on
merits and further that the expression “sufficient cause” is elastic enough to
enable the courts to apply the law in a meaningful manner to sub-serve the ends
of justice. Hon’ble Supreme court goes on to the extent of observing that to sub-
serve the end of justice in the life-purpose of existence of the institution of
Courts.”

The Hon’ble High Court, Gujarat in-

Vasantbhai Soni vs. State of Gujarat & Anr. ABC 2016(II) 543, has held:

“It must be grasped that judiciary is respected not on account of its power to
legalize injustice on technical grounds but because it is capable of removing
injustice and is expected to do so.”

The Hon’ble High Court, has further observed:

“The term “every day’s delay must be explained” does not mean that a
pedantic approach should be made. The doctrine much be applied in a rational
common sense pragmatic manner.

“When substantial justice & technical considerations are pitted against each
other, cause of substantial justice deserves to be preferred.”

In Union of India vs. Gaini, A.L.R., 2011 S.C. 977, the Hon’ble S.C.
observed:

“The Court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach.”

The Hon’ble High Court In New India Insurance Co. Ltd. V. Smt. Shanti
Misra reported in AIR 1976, held that discretion given by Section 5 should not
be defined or crystallized so as to convert a discretionary matter into a rigid rule
of law. The express “sufficient cause” should receive a liberal construction.

In Shakuntala Devi Jain V. Kuntal Kumari reported in AIR 1969 SC
575 the Hon’ble Supreme held that unless want of bona fides of such inaction or
negligence as would deprive a party of the protection of Section 5 is proved, the



application must not be thrown out or any delay cannot be refused to be
condoned.

In O.P. Kathpalia v. Lakhmir Singh reported in AIR 1984 SC 1744 the
Hon’ble Supreme Court held that if the refusal to condone the delay results in
grave miscarriage of justice, it would be ground to condone the delay.

Further Hon’ble the Supreme Court in the case of Haribhai Lakhmanbhai
seedhav vs. State of Gujarat and two others, 2009(27) LCD 1645 also held
that the Court should not reject appeal/revision on the ground of delay and the
same should be decided on merit.

The Hon’ble Supreme Court in re: The State of Madhya Pradesh and Ors.
vs. Bherulal, report in (2020) 10 SCC at page 654 has observed as under:-

“A preposterous proposition is sought to be propounded that if there is
some merit in the case, the period of delay is to be given a go by.”
In the case of Esha Bhattacharjee vs. Managing Committee of

Raghunathpur Nafar Academy And Others (2013) 12 SCC 64, the Hon’ble
Supreme Court has observed as below:--

(i). There should be a liberal, pragmatic, justice-oriented, non-pedantic approach
while dealing with an application for condonation of delay, for the courts are not
supposed to legalise injustice but are obliged to remove injustice.

(ii). The terms “sufficient cause” should be understood in their proper spirit,
philosophy and purpose regard being had to the fact that these terms are basically
elastic and are to be applied in proper perspective to the obtaining fact-situation.
(iii). Substantial justice being paramount and pivotal the technical considerations
should not be given undue and uncalled for emphasis.

(iv). No presumption can be attached to deliberate causation of delay but, gross
negligence on the part of the counsel or litigant is to be taken note of.

(v). Lack of bona-fides imputable to a party seeking condonation of delay is a
significant and relevant fact.

(vi). It 1s to be kept in mind that adherence to strict proof should not affect public
justice and cause public mischief because the courts are required to be vigilant so
that in the ultimate eventuate there is no real failure of justice.

(vii). The concept of liberal approach has to encapsulate the conception of
reasonableness and it cannot be allowed a totally unfettered free play.



(viii). There is a distinction between inordinate delay and delay of short duration or
few days, for to the former doctrine of prejudice is attracted whereas to the latter it
may not be attracted. That apart, the first one warrants strict approach whereas the
second calls for a liberal delineation.

(ix). The conduct, behaviour and attitude of a party relating to its inaction or
negligence are relevant factors to be taken into consideration. It is so as the
fundamental principle is that the courts are required to weigh the scale of
balance of justice in respect of both parties and the said principle cannot be
given a total go by in the name of liberal approach.

(x). If the explanation offered is concocted or the grounds urged in the
application are fanciful, the courts should be vigilant not to expose the other
side unnecessarily to face such a litigation.

(xi). It is to be borne in mind that no one gets away with fraud, misrepresentation
or interpolation by taking recourse to the technicalities of law of limitation.

(xii). The entire gamut of facts are to be carefully scrutinized and the approach
should be based on the paradigm of judicial discretion which is founded on
objective reasoning and not on individual perception.

(xiii). The State or a public body or an entity representing a collective cause should
be given some acceptable latitude.

(xiv). An application for condonation of delay should be drafted with careful
concern and not in a haphazard manner harbouring the notion that the courts are
required to condone delay on the bedrock of the principle that adjudication of a lis
on merits is seminal to justice dispensation system.

(xv). An application for condonation of delay should not be dealt with in a routine
manner on the base of individual philosophy which is basically subjective.

(xvi). Though no precise formula can be laid down regard being had to the concept
of judicial discretion, yet a conscious effort for achieving consistency and
collegiality of the adjudicatory system should be made as that is the ultimate
institutional motto.

(xvii). The increasing tendency to perceive delay as non-serious matter and, hence,
lackadaisical propensity can be exhibited in a nonchalant manner requires to be
curbed, of course, within legal parameters.



Thus, broadly speaking, the approach while considering a prayer or
application seeking condonation of delay in instituting any proceedings
which should be adopted by a Court or a judicial forum is that it should not
proceed on the premise or assumption that delay in approaching the Court is
always deliberate and that the primary function of the Court or an
adjudicatory authority is to adjudicate the dispute rather than to shut its door

to a litigant or a party.

Hon’ble supreme court in the case of Baswaraj and another vs. Special Land
Acquisition officer, (2013) 14 SCC 81 has ruled that expression “sufficient
cause” should receive a liberal interpretation to ensure that substantial justice
is done, however, Hone’ble Supreme court has further observed in the said
judgment that such liberal interpretation should be given only as long as
negligence, inaction or lack of bona-fides cannot be imputed to the party

concerned.

The Hon’ble Apex Court in the case of M/s Dehri Rohtas Light Railway
Company Ltd. vs. District Board, Bhojpu & Ors (1992) 2 SCC 598
observed that the real test to determine the delay is that the petitioner
should come to the Court before a parallel right is created and that the

lapse of time is not attributable to any laches or negligence.

In Balwant Singh (dead) vs. Jagdish Singh & Ors. reported in (2010) 8 SCC
685, the Hon’ble Supreme Court explained the expression “sufficient cause” to mean
the presence of legal and adequate reasons.

In fact, it must be the endeavour of the Court to decide the case on merit by

giving an expression ‘sufficient cause’ the pragmatic justice oriented approach.
In view of the above detailed discussion, the delay condonation application dated
19.12.2018 supported with affidavit dated 07.01.2020 deserves to be allowed at the

cost.



ORDER
The delay condonation application dated 19.12.2018 supported with affidavit
dated 07.01.2020 is allowed subject to payment of cost of Rs. 25,000/=, out of which
Rs. 12,500/= shall be deposited in Tribunal’s fund and rest amount of Rs. 12,500/=
shall be given to the respondent.
Let this defective appeal be registered as regular appeal.

List this appeal on 30.05.2022 for hearing on interim relief application.

(K.K. Jain) (T.B. Singh)

Dated: 24.05.2022
PRADEEPKUMAR



