
THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW 

Division Bench Court No. 1 

EA-1118/2022 

BHAVYA CREATORS PVT. LTD  .............Appellant 

Versus 

MRS MEENU CHAUBEY AND MR ARVIND KUMAR CHAUBYY .............Respondent  

Counsel for Appellant Counsel for Respondent 

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman 
Hon’ble Mr. K.K. Jain, Technical Member 

Heard Shri Swetank Sharma, learned counsel for the applicant and Shri Saurabh 

Misra, learned counsel for the respondent on the application for seeking refund. 

The submission of learned counsel for the applicant is that initially the Misc. Case 

No. 47/2019 was filed by the applicant without complying the provisions of 

Section 43(5) of the Act on 05.03.2019 challenging the order dated 31.12.2018. 

Vide order dated 14.10.2019, the applicant was granted a weeks’ time for 

compliance of the provisions of Section 43(5) of the Act. Subsequently, vide order 

dated 30.10.2019, 15 days’ further time was granted for compliance of the 

provisions of Section 43(5) of the Act at the cost of Rs. 20,000/-. Thereafter, once 

again on 18.11.2019 last opportunity was given for compliance of the provisions of 

Section 43(5) of the Act at the cost of Rs. 20,000/- while listing the case for 

03.12.2019. 

The case of the applicant was dismissed for want of prosecution on 03.12.2019 and 

the office was directed to proceed for recovery of the costs awarded on different 

dates. Thereafter, the applicant filed application for recall of order dated 

03.12.2019 and the same was rejected for non prosecution on 06.11.2020. 

Subsequently, another application for recall of order dated 06.11.2020 was filed 

and the said application was allowed vide order dated 22.02.2021, thereby 

recalling the order dated 06.11.2020. 



The applicant, during the pendency of the recall application deposited an amount 

of Rs. 35,56,653/- vide 3 Bank Drafts namely:- DD No. 108118 dated 12.10.2020 

amounting to Rs. 10,00,000/-, DD No. 108121 dated 20.10.2020 amounting to Rs. 

16,33,825/- and DD No. 108191 dated 08.02.2021 amounting to Rs. 9,22,828/-. 

The application for recall of order dated 03.12.2019 was examined and since the 

same was filed with a delay, the application for condonation of delay for filing the 

recall of order dated 03.12.2019 was rejected and consequently, the application for 

recall of order dated 03.12.2019 was also rejected. The learned counsel for the 

applicant sought permission to move an application for withdrawal of the amount 

after dismissal of the case for want of prosecution and the Tribunal observed that 

as and when any application comes, the same will be considered in accordance 

with law.  

The submission of learned counsel for the applicant is that the Tribunal while 

rejecting the application for condonation of delay vide para 4.2 pleased to observe 

that some amount has been deposited by the applicant in the account of the 

Tribunal, which the applicant could not have deposited on its own without seeking 

permission of the Tribunal and specially prior to the recall of order dated 

03.12.2019; as till said order is recalled, there is no proceedings and the appeal 

cannot be said to be pending, and as such there was no occasion for the applicant to 

deposit the amount on its own. The further submission of learned counsel for the 

applicant is that as on some misconception the amount was deposited by the 

applicant after dismissal of the case for want of prosecution on 03.12.2019, 

therefore the amount deposited by the applicant subsequently be released in favour 

of the applicant.  

Shri Saurabh Misra, learned counsel for the respondent, vehemently opposed the 

application of the applicant and submitted that since the compliance of the 

provisions of Section 43(5) of the Act is not made and the recovery proceeding has 

also been initiated against the applicant, therefore this amount should be 



transferred to the RERA, so that the same can be adjusted in the amount of 

recovery by the RERA. 

As the execution proceeding is pending before the Regulatory Authority, it is open 

for the respondent to press the same in accordance with law. 

We have examined the submissions of learned counsel for the applicant and 

perused the order dated 20.11.2021, whereby the application for condonation of 

delay for moving recall of the order dated 03.12.2019 was rejected and 

consequently the application for recall of order dated 03.12.2019 was also rejected. 

It is admitted position that the applicant deposited the amount towards the 

compliance of the provisions of Section 43(5) of the Act after dismissal of its case 

on 03.12.2019 and this Tribunal examined this aspect while rejecting the 

application for condonation of delay in moving the application for recall of order 

dated 03.12.2019. As the applicant, on some misconception deposited the amount 

without pending any proceeding, therefore in our considered view, the amount 

deposited by the applicant deserves to be refunded to the applicant after deducting 

the amount of cost imposed by the Tribunal vide order dated 30.10.2019 and 

18.11.2019. 

Learned counsel for the applicant is directed to file an affidavit before the Registry 

giving the details of the amount deposited and the Account Number alongwith 

IFSC Code in which the applicant wants its money deposited to be refunded.  

With the aforesaid direction the application is disposed off. 

(K.K. Jain)                           (D.K. Arora) 

Dated: 11.05.2022 
GAURAVSRI 


