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Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

1. Heard Shri Amit Yadav, learned counsel for the appellant-allottee and Shri

Siddharth Nandwani, learned counsel for the respondent-promoter.

2. By the instant appeal, the appellant is raising challenge to the order dated
15.07.2022 passed by the Regulatory Authority at Gautam Budh Nagar (for
short ‘Regulatory Authority’), whereby, the complaint of the appellant,
filed for refund, came to be rejected on the ground that appellant does not
fall under the definition of ‘allottee’ as the allotment of the unit was

cancelled before instituting the complaint by the appellant-allottee.

3. The short question that arises for consideration is whether upon
cancellation of the unit, the complaint of the appellant-allottee would not
be maintainable under Section 31 of U.P. Real Estate (Regulation and
Development) Act, 2016 (for short ‘Act 2016°).

4. The appellant, on 22.03.2011, had booked a unit admeasuring 100 sq. ft. in
the project ‘H20 IT SPACE’, situated in Imperia Business Park,
Knowledge Park 5, Greater Noida, U.P. on the sale consideration at
Rs.5,00,000/-. The allotment came to be cancelled by the respondent on
06.03.2020. Aggrieved, appellant preferred a complaint before the
Regulatory Authority on 12.07.2021, claiming refund. The Regulatory



Authority was of the opinion that after cancellation of the unit, the
appellant ceases to be an allottee, hence, the complaint at his behest is not

maintainable.

. Learned counsel for the appellant submits that the finding returned by the
Regulatory Authority is per se and illegal. The expression employed in
Section 31 of the Act 2016, is ‘aggrieved person’. Further, in view of
Section 11(5), a complaint would be maintainable by the appellant-allottee
in the capacity of being aggrieved that the unit has been cancelled. The
Regulatory Authority committed an error in not adjudicating upon the
validity and legality of the cancellation of the unit/agreement mandated

under Section 11(5) of the Act 2016.

. Learned counsel for the respondent, on being confronted, submits that the
respondent would have no objection in the event the matter is remanded to
the Regulatory Authority to decide afresh. Learned counsel for the

appellant has no objection.

. In view of the consent of the parties, the instant appeal is disposed of by

passing following orders:

(1)  The impugned order dated 15.07.2022 passed by the Regulatory
Authority in Complaint No. NCR144/07/77516/2021 is set aside and
quashed.

(i) The Complaint No. NCR144/07/77516/2021 is restored to its

original file and number.



(ii1)) The Regulatory Authority, inter alia, would frame a issue with
regard to maintainability of the complaint as well as whether the

cancellation of the unit is in terms of the agreement.

(iv) The appellant shall file an appropriate application challenging the
cancellation of the unit/agreement in terms of Section 11(5) of the

Act 2016.

(v)  An endeavour shall be made by the Regulatory Authority to decide
the complaint expeditiously, preferably within a period of 12 weeks

from the date of order, provided there is no impediment.

(vi) No order as to cost.
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