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1. The afore-stated appeal namely, Appeal Nos. 39 of 2020, 40 of 2020 and 41 of 2020 

have been preferred by appellant-U.P. State Industrial Development Corporation  



Ltd., under Section 44 of the U.P. Real Estate (Regulation & Development) Act, 

2016 (in short ‘the Act’) against the same judgment and order dated 18.11.2019 

passed by the U.P. Regulatory Authority, Lucknow (in short ‘Regulatory Authority’) 

in respective Complaint.   

 

2.      In the above noted appeals the learned Regulatory Authority has observed as 

below : 

“I. The respondent is hereby directed to pay to the appellant-complainant the 

entire deposited amount by him with interest from the date of payment of first 

installment @ MCLR+1%.  

 

II . As the respondent has violated the provisions of Sections 3, 4 and 15 of the 

Act, 2016, therefore, a copy of the impugned order be sent to the Secretary, 

RERA to act as per aforesaid provisions of the Act, 2016. 

 

III.  The violation of the aforesaid order shall be punishable under Section 63 

of the U.P. Real Estate (Regulation & Development) Act, 2016 as well as 

under other relevant provisions of the law.” 

 In all these appeals similar issue is involved for consideration, hence for 

convenience they all are consolidated and decided by a common order.  

The Appeal No. 39 of 2020 will be a leading case.  

In brief, for easy reference some important facts of the above noted appeals are 

given in the following chart :- 

 

Sl. no. Appeal no. Plot no. with area Allotment letter datedTotal amount paid Date of delivery of 
possession  

Date of impugned order Date of filing

1. 39/2020 C-789, Sector-6 (120 sq. mtrs.)12.05.2016 Rs.22,70,000/- 31.12.2016 18.11.2019 17.01.2020 
2. 40/2020 C-312, Sector-3 (120 sq. mtrs)11.05.2016 Rs.21,62,000/- 31.12.2016 18.11.2019 17.01.2020 
3. 41/2020 B-403, Sector-8 (200 sq. mtrs)07.05.2016 Rs.39,75,000/- 31.12.2016 18.11.2019 17.01.2020 
 



 

 

 The facts leading to the instant appeal are given herein below. 

 

1.1 That the U.P. State Industrial Development Corporation Ltd.,(hereinafter 

referred as ‘corporation’), was a company incorporated and registered under 

the Companies Act, 1956 and wholly owned by the State of Uttar Pradesh, 

and as such it is a State undertaking. The object and purpose incorporating the 

aforesaid company is to acquire and develop land for the purposes of 

promoting industrialization in the State of Uttar Pradesh. The ‘corporation’ 

got the land acquired through State of Uttar Pradesh for developing industrial 

area, allot land to entrepreneurs and receives premium and lease rent etc., in 

installments from such entrepreneurs. Earlier the ‘corporation’ was 

incorporated under the Companies Act, 1956 on 29th March, 1961.  

1.2 That the Trans Ganga City Project, is one of the project being run by the 

‘corporation’ and also notified under Section 2(d) of UPSIDA 1976 as 

“Industrial Development Area”. The project is being developed as an 

Industrial Model Township with industrial, residential and commercial 

sectors, situated within burgeoning belt of Kanpur and Lucknow zone and 

spread over 1144.1 acres, near Kanpur in District Unnao.  

1.3 That it is pertinent to mention here that the Trans Ganga Project is developed 

as an Industrial Project. The same is duly notified by the State Government 

vide Notification dated 06.01.2018. The residential and commercial plots are 

allotted to the industrialists and others which is in furtherance to the 

achievement of industrial growth and development of the area. It is hereby 

stated that the residential plots are carved out, in order to support the 

Industrial growth of the region. 



 

1.4 That the said project does not fall within the definition of the “Township”  

and is not notified as Township under Section 12b of the U.P. Industrial Area 

Development Act, 1976. The Noida and Greater Noida are duly notified as 

‘Township’ under Article 243 Q of the Constitution of India which is not in 

the case of the Projects of UPSIDC. 

1.5 That the RERA ACT, as well as the U.P. RERA Rules, do not include the industrial 

Projects. The RERA Rules, are applicable only to the projects for houses/apartments 

for the commercial/residential purposes, it does not include the Industrial Projects. 

Further the RERA Act as well as the U.P. RERA Rules address to the cases of sale 

of the plot and not to the cases of lease where the control is retained with the lessor 

and where the lessee has to seek its permission for mortgage, transfer and 

reconstitution. A lessee of UPSIDC cannot directly sub-lease the plot rather he 

surrenders the plot in favour of the lesser requesting for transferring the plot to one 

whom he wants to transfer the plot. If permitted, the plot is then leased to the party 

requested for, by the lesser himself.  

1.6 That the respondent/complainant had applied for the residential plot vide his 

application dated 16.09.2015 and thereupon he had been allotted residential plot 

bearing number C-789, Sector-6, measuring approximately 120 sq. mts., in the 

industrial area, Trans Ganga (Housing), District Unnao, through lottery system, vide 

allotment letter dated 12.05.2016. The allotment letter provided that the land of the 

plot is allotted on lease basis for a period of 90 years on lease rent, to be calculated 

as per the allotment letter. Conditions restraining sale of  the plot/house including 

restraining mortgage, assignment without the prior permission of the Corporation 

was specifically mentioned. The allotment letter further provided that before the 

submission of the building plan, the allottee will have to execute a lease deed.  

1.7 That respondent/complainant had lodged a complaint bearing no. LKO 

186/06/0282/2019, against the appellants stating therein that an amount of 



Rs.22,70,000/- was paid and the date of delivery of the possession was 31.12.2016. 

By means of the said complaint, the respondent/complainant, had claimed the 

refund of principal amount along with the interest @ 24% per annum.  

1.8 That against the said complaint filed by the respondent/complainant, a detailed 

objection was filed on behalf of the appellant, stating therein that the provisions of 

RERA Act is not applicable regarding lease as in the present case, there was a lease 

of 90  years and the lease rent was payable. It was further stated that the appellant 

does not fall within the definition of “Promoter” under section 2(zk) of the Act as 

there is ‘No Sale’ by the appellants. It was further mentioned that though the 

development work of Trans Ganga Project was going thereon with full swing but 

due to the agitation and hindrance being created by the previous landowners as well 

as by the so called land leaders, the development project at the site is suspended 

since October, 2017. Although the payment of compensation has already been made 

to the farmers, so affected by the acquisition of the land for the project, in pursuance 

to the order issued by the State Government. Further the local administration has 

been requested for co-operation, after lodging FIR against so called land leaders. 

The agitation of the farmers is unwarranted and efforts were continuously made to 

resolve the same. Keeping in view of the narrated imbroglio with the ex-

landowners, the corporation on 03.09.2019 decided to offer the refund of entire 

deposits along with the interest @6% from the date of deposit, subject to the 

acceptance of the respective allottees. 

  It is most respectfully submitted that in response to the said offer, about 400 

allottees have applied for refund by way of surrendering the respective plots and 

rest of them agreed to continue and remained with the appellants.  

1.9 That it is submitted that due to consistent effort of the appellants with the support of 

the Government, the work has restarted in trans Ganga City from 18.11.2019. 

Spurred by restart of the work 12 allottees, who had opted for refund, have again 

applied unconditionally for rescinding the application for surrender, submitted 

against the above offer and for keeping the plot allotted.  



1.10 That the certain provisions of the RERA Act, mentioned below go on to show that 

it addresses to the cases relating to sale of apartments/plots :- 

 “Section 2(zn) defines “real estate project” means the development of a 

building or a building consisting of apartments, or converting an existing 

building or a part thereof into apartments, or the development of land 

into plots or apartments, as the case may be, for the purpose of selling 

all or some of the said apartments or plots or building, as the case may 

be, and includes the common areas, the development works, all 

improvements and structures thereon, and all easement, rights and 

appurtenances belonging thereto”.  

Chapter II. Section 3(1):- No promoter shall advertise, market, book, sell or offer 

for sale, or invite persons to purchase in any manner any plot, apartment or 

building, as the case may be, in any real estate project or part of it, in any planning 

area, without registering the real estate project with the Real Estate Regulatory 

Authority established under this Act. 

  Thus, it is clear that the Act is enacted to deal with the projects dealing with the 

sale, agreement of sale of plots, apartments comprising of a Real Estate Project. 

Section 2(d) clearly states that the ‘allottee’ does not include a person to whom such 

plot, apartment or building as the case may be, is given on rent.  

1.11 That however, the RERA Authority, has passed final order dated 18.11.2019 by 

which it has directed the appellants to refund the entire amount along with the 

interest, so fixed by the State Bank of India MCLR+1% simple interest, from the 

date of the deposit of the first installment, within a period of 45 days from the date 

of order. Further by means of the said order dated 18.11.2019, besides the direction 

for payment of the deposits along with the interest, the copy of the order has been 

ordered to be sent to the Secretary RERA for initiating the proceedings under the 

relevant provisions of the Act, finding that the appellants have violated Sections 3,4 

and 15 of the RERA Act.  



1.12 That while deciding the complaint filed by the respondent/complainant, the 

Authority has framed Issue No.1 – whether the registration of the project in 

question, under the RERA Act, is mandatory or not ? This issue has been 

adjudicated against the appellants. It is submitted that though an objection in respect 

of the non-requirement of registration, was specifically raised, before the RERA 

Authority but while deciding the said issue the RERA Authority had referred its 

earlier order passed in the case of Deepak Diwevidi (complaint no. 8201816417) 

and incorrectly concluded that the registration is mandatory for the appellants. It 

lost sight that “Real Estate Project” is defined under Section 2(zn) of the Act and 

there is no plot/apartment for sale by the appellants.   

1.13 That the judgment referred in the order impugned do not answer the question, as to 

whether any lease of 90 years shall require registration, when the definitions of 

“Promoter”, “Real Estate Project”, “Prospectus’, “Advertisement” read with Section 

3 of the RERA Act as well as the “Aim and Object” of the Act, clearly stipulate that 

they are in relation to sale or an agreement to sell or offer/invitation to sell. The 

same is not applicable for lease or lease hold rights, so transferred by the allotment.  

1.14 That the rights of a purchaser under sale deed are entirely different from the lease 

hold rights. There is no transfer of title in leasehold property to the lessee and 

restrictions are placed upon the end use of the property and lease rent is payable for 

the restricted use and occupation of tenancy.  

1.15 That the Uttar Pradesh Real Estate (Regulation and Development) (Agreement for 

Sale/Lease) Rules, 2018 was formulated under powers conferred by Section 84(1) 

read with section 84(2) (h) of RERA Act. 

  a) Firstly, Section 84(1) of the Act provides that the State Government shall within 

a period of six months of the commencement of RERA Act shall formulate Rules. 

The RERA Act was enforced on 26.03.2016 whereas Rules of 2018 were effective 

from 12.10.2018 (i.e. after two years). 

  b) Secondly, the said Sections do not deal with the provisions of the LEASE 

AGREEMENT/LEASEHOLD RIGHTS. 



  c) Thirdly, clause (h) of Section 84(2) of the Act reads as under: 

  “The form and particulars of agreement for sale under sub-section (2) of Section 

13; this also does not refer to Lease or leasehold rights”.  

  d) Fourthly, Section 13 of RERA Act provides that “no deposit or advance to be 

taken by promoter without first entering into agreement for sale. And Section 13(2) 

provides that the agreement for sale shall be in such form as may be prescribed.  

1.16 That thus, the Rules have got no application for the leasehold rights nor they 

modify the definitions of “Promoter”, “Real Estate Project”, “Prospectus”, 

“Advertisement” read with section 3 of the RERA Act as well as the “Aim and 

Object” of the Act.  

1.17 That once the RERA Act, do not provide for formulation of Rules for the lease 

hold rights/leases; the same cannot be formulated by Rules, 2018; which is not so 

contemplated by the RERA Act. The scope and Aims and Objects of RERA Act do 

provide that it shall cover the Sale/Agreement for sale/intentions/offers for sale. 

There is no mention of ‘lease’ therein. Thus the Rule, 2018 are not in conformity of 

the Aims and Objects of the RERA Act, itself.  

1.18 That whether the appellant will come within the meaning of “Promoter” for the 

present project has not been answered by the RERA Authority.  

1.19 That the levy of interest is highly excessive and the same is liable to be set aside.  

1.20 That Section 83(1) of the RERA Act provides as under:- 

   “83(1). Without prejudice to the foregoing provisions of this Act the 

Authority shall, in exercise of its powers and in performance of its functions under 

this Act, be bound by such directions on question of policy, as the appropriate 

Government may give in writing to it from time to time. 

   Provided that the Authority shall, as far as practicable, be given an 

opportunity to express its views before any direction is given under this sub-section.  

 And since the Trans Ganga city Project, is one of the project being run by the 

‘corporation’, notified under Section 2(d) UPSIDA 1976 as “Industrial 

Development Area”, for the purposes of promoting industrialization in the State of 



Uttar Pradesh therefore, a letter dated 18.12.2019 has been sent to the State 

Government under the foresaid provision of the RERA Act, requesting therein for 

direction to this Hon’ble Authority for keeping the project free from registration 

under the RERA Act, in view of the different position of the project, or to 

communicate, if otherwise. 

1.21 That the impugned order, directing the appellants to refund the entire amount along 

with the interest, so fixed by the State Bank of India, MCLR_1% simple interest, 

from the date of the deposit of the first installment, within a period of 45 days from 

the date of order and sending the copy of the order to the Secretary RERA for 

initiating the proceedings under the relevant provisions of the Act, by way of 

finding that the appellants have violated Sections 3,4 and 15 of the RERA Act, is 

illegal and liable to be set aside. Moreover, on the web site there is no provision of 

the registration of Industrial Project with RERA, as its provisions are not applicable 

to the Industrial Projects.  

1.22 That in view of the facts disclosed herein above, it is expedient in the interest of 

justice that this Hon’ble Tribunal be pleased enough to set aside the impugned order 

dated 18.11.2019, passed in complaint case no. LKO186/06/0282/2019 (Jai Kishore 

Pandey versus UPSIDC), otherwise the appellant (in respective appeal) shall suffer 

irreparable loss and injury. 

G R O U N D S 

a) Because the impugned order dated 18.11.2019 passed by the learned U.P. Real 

Estate Regulatory Authority Lucknow, is patently erroneous, factually wrong legally 

perverse, capricious, without jurisdiction and is based on presumptions and 

assumptions and as such is liable to be set aside.  

b) Because the learned U.P. Real Estate Regulatory Authority, Lucknow failed to 

appreciate that the position of Noida and Greater Noida is entirely different. The 

Noida and Greater Noida are duly notified as ‘Township’ under Article 243 Q of the 

Constitution of India which is not in the case of the Projects of UPSIDC as the Trans 

Ganga City Project, is the one of the project being run by the appellants as an 



industrial project and is also notified under Section 2(d) of UPSIDA 1976 as 

“Industrial Development Area’.  

c) Because while deciding the complaint filed by the respondent/complainant, the 

learned U.P. Real Estate Regulatory Authority Lucknow had referred its earlier 

order, passed in another case and incorrectly concluded that the registration is 

mandatory for the appellants without considering the objection specifically raised in 

respect of non-requirement of registration and as such it lost sight that “Real Estate 

Project” is defined under Section 2(zn) of the Act and there is no plot/apartment for 

sale by the appellants. 

d) Because the learned U.P. Real Estate Regulatory Authority, Lucknow failed to 

consider the fact that the RERA Act as well as the U.P. RERA Rules do not include 

the industrial Projects. The RERA Rules are applicable only to the projects for 

houses/apartments for the commercial/residential purposes, it does not include the 

Industrial project.  

e) Because the Uttar Pradesh Real Estate (Regulation and Development)(Agreement 

for sale/Lease) Rules, 2018 have got no application for the leasehold rights nor the 

definitions of ‘Promoter’, “Real Estate Project”, “Prospectus”, “Advertisement” read 

with Section 3 of the RERA Act as well as the Aim and Object” of the Act have 

been modified . 

f) Because once the RERA Act, do not provide for formulation of Rules for the lease 

hold rights/leases; the same cannot be formulated by Rules, 2018; which is not so 

contemplated by the RERA Act. The scope and Aims and Objects of RERA Act do 

provide that it shall cover the Sale/Agreement for sale/intentions/offers for sale. 

There is no mention of ‘lease’ therein. Thus the Rule, 2018 are not in conformity of 

the Aims and Objects of the RERA Act, itself.  

g) Because the learned U.P. Real Estate Regulatory Authority Lucknow failed to 

consider the fact that the Trans Ganga Project is developed as an Industrial Project. 

The same is duly notified by the State Government by Notification dated 

06.01.2018. The residential and commercial plots are allotted to the industrialists 



and others which is in furtherance to the achievement of industrial growth and 

development of the area. It is hereby stated that the residential plots are carved out in 

order to support the industrial growth of the region. 

h) Because the learned U.P. Real Estate Regulatory Authority Lucknow failed to 

consider that the Trans Ganga Project does not fall within the definition of the 

‘Township’ and is not notified as Township under Section 12b of the U.P. Industrial 

Area Development Act, 1976. 

i) Because the learned U.P. Real Estate Regulatory Authority, Lucknow failed to 

consider the fact that the appellant is a company wholly owned by the State of Uttar 

Pradesh, and as such it is a State undertaking to acquire and develop land for the 

purposes of promoting industrialization in the State of Uttar Pradesh. The 

corporation got the land acquired thorough State of Uttar Pradesh for developing 

industrial area allot land to entrepreneurs and receives premium and lease rent etc. in 

installments from such entrepreneurs.  

j) Because the learned U.P. Real Estate Regulatory Authority, Lucknow failed to 

consider the fact that the RERA Act as well as the U.P. RERA Rules address to the 

cases of sale of the plot and not to the cases of lease where the control is retained 

with lesser and where the lessee has to seek its permission for mortgage, transfer and 

reconstitution.  

k) Because the certain provisions of RERA, such as Section 2(d), Section 2(zn) and 

Section 3(1) of Chapter II, go on to show that it addresses to the cases relating to 

sale of apartments/plots and does not include a person to whom such plot, apartment 

or building as the case may be, is given on rent. 

l) Because while deciding the complaint filed by the respondent/complainant, the Issue 

No. 1-Whether the registration of the project in question under the RERA Act, is 

mandatory or not, has been adjudicated against the appellants without considering 

the objection filed on behalf of the appellants.  

m) Because the judgment so referred in the order impugned, does not answer the 

question, as to whether any lease of 90 years shall require registration, when the 



definitions of “Promoter”, “Real Estate Project”, “Prospectus”, “Advertisement” 

read with Section 3 of the RERA Act as well as the “Aim and Object” of the Act, 

clearly stipulate that they are in relation of sale or an agreement to sell or 

offer/invitation to sell. The same is not applicable for Lease or leasehold rights, so 

transferred by allotment.  

n) Because while deciding the complaint file by the respondent/complainant the learned 

U.P. Real Estate Regulatory Authority, Lucknow failed to adjudicate and has not 

answered whether the appellant will come within the meaning of “Promoter” for the 

present project.  

o) Because while deciding the complaint filed by the respondent/complainant the 

learned U.P. Real Estate Regulatory Authority, Lucknow failed to consider that the 

rights of a purchaser under sale deed are entirely different from the lease hold rights. 

There is no transfer of title in lease hold property to the lessee and restrictions are 

placed upto the end use of the property and lease rent is payable for the restricted use 

and occupation of tenancy.  

p) Because the Uttar Pradesh Real Estate (Regulation and Development) (Agreement 

for Sale/Lease) Rules, 2018 was formulated under powers conferred by Section 

84(1) read with Section 84(2)(h) of the RERA, Act and the said Sections do not deal 

with the provisions of the LEASE AGREEMENT/LEASEHOLD RIGHTS. 

 

q) Because Clause (H) of Section 84(2) of the Act reads as under:- “for form and 

particulars of agreement for Sale under sub section (2) of Section 13, this also do not 

refers to Lease or leasehold rights. 

r) Because while deciding the complaint filed by the respondent/complainant, the 

learned U.P. Real Estate Regulatory Authority, Lucknow failed to consider that 

Section 13 of RERA Act provides that --“No deposit or advance to be taken by 

promoter without first entering into agreement for sale and Section 13(2) provides 

that the agreement for sale shall be in such form as may be prescribed.  



s) Because while deciding the complaint filed by the respondent/complainant the 

learned U.P. Real Estate Regulatory Authority, Lucknow failed to consider that due 

to the agitation and hindrance created by the previous landowners as well as by the 

so called land leaders, the development project at the site remain suspended since 

October, 2017. Although the payment of compensation had already been made to the 

farmers, so affected by the acquisition of the land for the project in pursuance to the 

order issued by the State Government. Further the agitation of the farmers was an 

unwanted and critical problem and efforts were continuously made to resolve the 

same.  

t) Because while deciding the complaint filed by the respondent/complainant the 

learned U.P. Real Estate Regulatory Authority, Lucknow awarded the interest which 

is highly excessive and has been passed without appreciating the matter in its true 

perspective, in accordance with law, is bound to cause pecuniary loss to the 

appellants and as such the same is liable to be set aside.  

u) Because the impugned order directing the appellants for the registration of the 

Ganga Project, is illegal and liable to be set aside. Moreover, on the web site there is 

no provision of the registration of Industrial Project with RERA, as its provisions are 

not applicable to the Industrial Projects.  

v) Because the learned U.P. Real Estate Regulatory Authority, Lucknow, has no 

jurisdiction to entertain the complaint as the RERA Act as well as the U.P. RERA 

Rules, do not include the Industrial Projects. The RERA Rules are applicable only 

for the projects for houses/apartments for the commercial/residential purposes, it 

does not include the Industrial Projects. Moreover the Uttar Pradesh Real Estate 

(Regulation and Development) (Agreement for Sale/Lease) Rules, 2018, have got no 

application for the lease hold rights nor they modify the definition of “Promoter”, 

“Real Estate Project”, “Prospectus”, “Advertisement” read with Section 3 of the 

RERA Act as well as the “Aim and Object” of the Act.  



w) Because the findings arrived at by the learned U.P. Real Estate Regulatory 

Authority, Lucknow in allowing the complaint case, are not sustainable in the eyes 

of laws.  

x) Because the learned U.P. Real Estate Regulatory Authority, Lucknow has committed 

manifest error in allowing the complaint case of the respondent.  

y) Because the learned U.P. Real Estate Regulatory Authority, Lucknow failed to 

decide the matter, in a right and respective way.  

z) Because in any case and in any view of the facts and law applicable thereto, the 

impugned order, passed by the learned U.P. Real Estate Regulatory Authority, 

Lucknow cannot be maintained and sustained in the eyes of law.  

aa) Because the impugned order passed by the learned U.P. Real Estate Regulatory 

Authority, Lucknow is based on presumption, surmises and on conjectures and as 

such is liable to be set aside.  

Ab) Because the impugned order, passed by the learned U.P. Real Estate Regulatory 

Authority, Lucknow deserves kind interference of this Hon’ble Tribunal, in the 

interest of justice.  

Ac) Because the appellant craves leave to refer and reply upon the affidavits etc. to 

the present appeal as further grounds of appeal and all the contents of the same may 

kindly be treated as part and parcel of grounds of present, if left over to be taken 

herein.  

Ad) Because any finding wrongly recorded which is not specifically dealt herein are 

not admitted and wrong and the same are matters of arguments to be raised and 

clarified.   

In view of the facts mentioned above, the appellant pray for the following reliefs:- 

i. To set aside the impugned order dated 18.11.2019, passed in complaint case 

nos. LKO 186/06/08282/2019 (Jai Kishore Pandey versus UPSIDC) and in 

other respective complaint and further to dismiss the said complaint in toto; 

ii. To grant any other relief, which this Hon’ble Tribunal  deems to be fit and 

proper in the circumstances of the case. 



iii. To allow the appeal with costs. 

Matter not pending with any other Court, etc. : 

3. OBJECTION DATED 27.08.2021 AGAINST APPEAL NO. 39 OF 2020  

The respondent, the U.P. State Industrial Development Authority erstwhile U.P. 

State Industrial Development Corporation Limited, has filed objection dated 

27.08.2021 against memo of appeal, which are as follows. 

2.1  That the UPSIDC (Now known as UPSIDA) had launched a residential project in 

Unnao on the date 15.08.2015 as Trans Ganga City. Respondent purchased a 120 

sqm residential plot in the said project. The cost of the said plot is Rs.22,70,000.00 

which has also been paid by respondent to the appellant on 04.07.2016.  

2.2 That at the time of the launching of the said project, big dreams were shown to all 

of us allottees through advertisement to invest in the project, also the appellant had 

promised to give possession of the residential plot in the said project by the month 

of December 2016 in its Brochure and sale agreement.  

2.3 That the allotted plot to the respondent in the said project by the UPSIDA was to be 

given possession in the month of December, 2016 but the respondent is very 

aggrieved due to the said false commitment of the UPSIDA. Therefore, the 

respondent is now seeking back the full amount of the allotted plot along with 

14% compound interest.  

2.4 That the complaint number-LKO186/06/0282/2019 was lodged in the UP RERA 

on 08.06.2019 by respondent, saddened by the said acts of the appellant, whose 

hearing authority Chairman Shri Rajiv Kumar passed an order against the 

appellant on 18.11.2019 that the appellant has ordered the refund of full amount at 

the rate of MCLR+1% annual interest for the delayed in physical possession.  

2.5 That an appeal has been filed against the said order by the appellant in the Hon’ble 

Tribunal, a copy of appeal memo has also been received by respondent from the 

UP RERA Appellate Tribunal Lucknow. Therefore, in addition to the above facts, 

following statements are being made by respondent against the memo of appeal: 



2.6 That in the appeal the appellant has requested to be excluded from the category of 

promoter in the said project, which is baseless, because the appellant has allotted 

residential plot on 90 years lease to respondent and has duly sold on the basis of 

agreement for sale. The definition of promoter as per section 2(zk) of the RERA, 

Act is as follows:- 

 “promoter” means,- 

(i) a person constructs or causes to be constructed an independent building 

or a building consisting of apartments, or converts an existing building or a 

part thereof into apartments, for the purpose of selling all or some of the 

apartments to other persons and includes his assignees; or  

(ii) a person who develops land into a project, whether or not the person 

also constructs structures on any of the plots, for the purpose of selling to 

other persons all or some of the plots in the said project, whether with or 

without structures thereon; or    

(iii) any development authority or any other public body in respect of 

allottees of – 

(a) building or apartments, as the case may be, constructed by such 

authority or body on lands owned by them or placed at their disposal by 

the Government, or  

(b) plots owned by such authority or body or placed at their disposal by the 

Government, 

for the purpose of selling all or some of the apartments or plots; or  

(iv) an apex State level co-operative housing finance society and a primary 

co-operative housing society which constructs apartments or buildings for 

its Members or in respect of the allottees of such apartments or buildings; 

or  

(v) any other person who acts himself as a builder, colonizer, contractor, 

developer, estate developer or by any other name or claims to be acting as 



the holder of a power of attorney from the owner of the land on which the 

building or apartment is constructed or plot is developed for sale; or  

(vi) such other person who constructs any building or apartment for sale to 

the general public. 

 Explanation.—For the purposes of this clause, where the person 

who constructs or converts a building into apartments or develops a plot 

for sale and the persons who sells apartments or plots are different 

persons, both of them shall be deemed to be the promoters and shall be 

jointly liable as such for the functions and responsibilities specified, 

under this Act or the rules and regulations made thereunder. 

Therefore, from the above definition, it is self-evident that the UPSIDC is the 

promoter of the Trans Ganga City, Unnao and covered under the U.P. RERA 

jurisdiction for registration.  

2.7 That the said residential plot has been given by appellant on rent, it is completely 

false and baseless as the residential plot has been given by the appellant on lease 

basis and not on rent. In the said project, the complainant’s allotted plot is 

residential and it is covered under the RERA Act, 2016. The definition of allottee 

is as follows:- 

 “2(d) “Allottee”- In relation to a real estate project, means the person to whom a 

plot, apartment or building, as the case may be, has been allotted, sold (whether 

as freehold or lease hold) or otherwise transferred by the promoter, and includes 

the person who subsequently acquires the said allotment through sale, transfer or 

otherwise but does not include a person to whom such plot, apartment or 

building as the case may be, is given on rent”.  

 It is clear from the above interpretation that the respondent is allottee in the said 

project and has allotted a residential plot on lease basis from the UPSIDC.  

 Therefore, the said project is completely covered under the jurisdiction of the U.P. 

RERA. 



2.8 That the appellant has mentioned the definition of the real estate project in the 

appeal which reads below :- 

 “2(zn) - Real Estate Project-“real estate project” means the development of a 

building or a building consisting of apartments, or converting an existing building 

or a part thereof into apartments, or the development of land into plots or 

apartments, as the case may be, for the purpose of selling all or some of the said 

apartments or plots or building, as the case may be, and includes the common 

areas, the development works, all improvements and structures thereon, and all 

easement, rights and appurtenances belonging thereto.”  

 It is also self-evident from the said interpretation that the residential plots have been 

sold by the appellant in the said project.  

2.9 If the above project of the appellant was for the allotment of the industrial plot, then 

why did the sale of the residential plot, go away? The description of the 

“Application form for allotment of residential plot” is also placed on the Brochure 

of the said project. It is also clear from the above facts that all the allotted plots in 

the said project are residential.  

2.10 It is also mentioned in the affidavit submitted by the appellant that the said project 

has been declared as industrial project on 06.01.2018, whereas the said residential 

project was launched on 15-August-2015. It is also mentioned in the said affidavit 

that the said project also has residential, commercial plots and the sale of both types 

of plots are under the provisions of the U.P. RERA, hence the said project is under 

the jurisdiction of the U.P. RERA. Otherwise UPSIDA also declared in its front & 

fourth page of Brochure and newspaper advertisement dated 15.08.2015 & 

07.10.2016. 

2.11 That the appellant’s statement is not correct  that he is refunding the money to the 

allottees @6% simple interest as he has taken compound interest from 12 to 18% in 

addition to the principal on the sale of all the above mentioned residential plot.  

2.12 That the appellant has stated that it has to refund any amount to the respondent as 

per the order of the U.P. RERA, thus, the appellant will bear the financial loss, 



while appellant is one of the authority of U.P. Government and it ruined the lifetime 

earnings of the allottees. The respondent has also availed home loan to purchase the 

plot in the said project. In this way, the respondent has to suffer financial and 

mental loss due to not getting possession of the plot in prescribed time.  

2.13 If the said project was industrial then the plot should have been allotted for setting 

up the industry whereas the appellant has allotted the residential plots in the said 

project. 

2.14 That the appellant in his advertisement also promised to develop the said residential 

project on 157.47 acres.  

2.15 That the appellant is flouting openly the principles laid down in the Real Estate Act 

every day and arbitrary interpretation of the Real Estate Act is being done.  

2.16 That in the appeal filed by the appellant, the Real Estate Act and Rules have not 

been described literally by twisting and distorting.  

2.17 That the Secretary of the U.P. RERA has passed the order in order to register the 

said residential project in the RERA in accordance with the provisions of Section 3 

of the RERA Act but the said order is also being sidelined by the appellant.  

2.18 That the Trans Ganga City project proposed by the UPSIDC in Unnao district 

comes under the jurisdiction of the U.P. RERA and the information has been given 

by the U.P. RERA Secretary to the Chief Secretary Infrastructure and Development 

Uttar Pradesh on 12.02.2020 also.  

2.19 That the respondent would like to refer the judgment of Tamil Nadu Real Estate 

Appellate Tribunal (TNREAT) of Appeal No. 55 of 2019 in which similar appeal of 

GMR Krishnagiri SIR Limited has been dismissed.  

Therefore, in view of the above circumstances according to the principles of natural 

justice, the appeal of the appellant should be rejected and be granted legal treatment 

which is in the interest of justice.  

3.  REPLICATION BY APPELLANT TO THE OBJECTION FILED ON BEHALF OF 
RESPONDENT 

 



3.1   That in reply to the contents of paragraphs 1 to 3 of the said objection, it is most 

respectfully submitted that though the development work of Trans Ganga Project was 

going thereon with full swing but due to the agitation and hindrance being created by 

the previous landowners as well as by the so called land leaders, the development 

project at the site is suspended since October, 2017. Although the payment of 

compensation has already been made to the farmers, so affected by the acquisition of 

the land for the project, in pursuance to the order issued by the State Government. 

Further the local administration had been requested for co-operation, after lodging FIR 

against the so called land leaders. The agitation of the farmers was an unwanted and 

critical problem and efforts were continuously made to resolve the same. Keeping in 

view of the narrated imbroglio with the ex-landowners, the corporation on 03.09.2019 

decided to offer the refund of entire deposits along with the interest @6% from the 

date of deposit, subject to the acceptance of the respective allottees and in response to 

the said offer, about 400 allottees have applied for refund by way of surrendering the 

respective plots and rest of them agreed to continue and remained with the appellants. 

It is further submitted that due to consistent effort of the appellants with the support of 

the Government, the work has restarted in Trans Ganga City from 18.11.2019.  

3.2 That in reply to the contents of paragraphs 4 and 5 of the said objection it is submitted 

that while deciding the complaint filed by the respondent/complainant, the learned 

U.P. Real Estate Regulatory Authority, Lucknow failed to consider that due to the 

agitation and hindrance created by the previous landowners as well as by the so called 

land leaders, the development project at the site remain suspended since October, 

2017. Although the payment of compensation had already been made to the farmers so 

affected by the acquisition of the land for the project, in pursuance to the order issued 

by the State Government. Further the agitation of the farmers was an unwanted and 

critical problem and efforts were continuously made to resolve the same. However, 

while deciding the complaint filed by the respondent/complainant, the learned U.P. 

Real Estate Regulatory Authority, Lucknow, directed the appellant to hand over the 

possession, within a period of 90 days from the date of the order, after receiving the 



stamp fee from the complainant/respondent as per the rules and getting the same 

registered besides awarding the interest which is highly excessive and has been passed 

without appreciating the matter in its true perspective, in accordance with law, is 

bound to cause pecuniary loss to the appellants and as such the same is liable to be set 

aside.  

3.3  That the contents of paragraphs of the said objection against the memo of appeal are 

contrary to the averments made in the memo of present appeal, are incorrect and 

misconceived, hence denied and in reply to the same the contents of the present 

appeal, are being reiterated to be true.  

3.10 That in view of the facts and circumstances of the case, as mentioned herein above it is 

expedient in the interest of justice that the objection filed on behalf of the respondent 

against the appeal before the Hon’ble Tribunal be rejected with costs, being based on 

irrelevant, incorrect, misleading and misconceived facts and not maintainable in the 

eyes of law and the present appeal be allowed.  

  Therefore, it is most respectfully prayed that this Hon’ble Tribunal may be pleased 

to reject the objection, filed by the respondent before this Hon’ble Tribunal with costs, 

being based on irrelevant, incorrect, misleading and misconceived facts and not 

maintainable in the eyes of law and appeal may kindly be allowed, in the interest of 

justice.     

 

4. From the perusal of records it is obvious that the appellant has deleted the relief no.2 

which reads as below:  

“Trans Ganga Project is not a “Real Estate Project” in terms of the RERA Act, 2016 

as defined under Section 2(zn) of the Act, 2016 and also that the appellant is not a 

“Promoter” as defined in Section 2(zk) of the Act, 2016”. 

The deletion of the above stated relief, signifies that the “Trans Ganga Project is 

covered under “real estate project” as defined under Section 2(zn) of the Act, 2016.  

 It means the appellant admits that the “Trans Ganga Project” is covered under “real 

estate project” as defined under Section 2(zn) of the RERA Act, 2016 and the 



appellant-U.P. State Industrial Development Corporation Ltd. is a “promoter” in view 

of provisions of  Section 2(zk) of the RERA Act, 2016. If it is so, then question of 

registration and non-registration of the appellant- U.P. State Industrial Development 

Corporation Ltd.  does not arise.  

ISSUES 

5. On pleadings of the parties following issues are framed:- 

(i) Whether project of the appellant-U.P. State Industrial Development 

Corporation Ltd. is delayed ? 

(ii)  Whether respondent/allottee is entitled to get refund of the entire amount 

deposited with the appellant along with interest as per provisions of RERA 

Act, 2016 ? If so, what would be the rate of interest ? 

(iii) Whether the impugned order dated 18.11.2019 passed by the learned 

Regulatory Authority is liable to be set aside for the reasons mentioned in 

appeal?  

 

FINDING 

6. We heard the arguments of the learned counsels for the parties and perused 

the whole records.    

7 ISSUE NO. (i) Whether project of the appellant-U.P. State Industrial 

Development Corporation Ltd. is delayed ? 

The record reveals that, the appellant-U.P. State Industrial Development 

Corporation Pvt. Ltd. launched the “Trans Ganga Project” in District Unnao on the 

bank of Ganga river. In this project the allotment of residential plots started from 

15th August, 2015 and the respondent was allotted a residential plot admeasuring 

120 sq. mtrs in the said project on 12.05.2016 and for that purpose on 04.07.2016 

the respondent paid Rs.22,70,000/-.  



As per Clause 25 of the Terms and Conditions For Residential Plots In Trans 

Ganga City, District Unnao, the possession of the plot is expected to be delivered by 

December, 2016. 

It is evident from the impugned order dated 18.11.2019 that the appellant- 

U.P. State Industrial Development Corporation Ltd. had not obtained Completion 

Certificate till the impugned order dated 18.11.2019 was passed. Even till date the 

appellant- U.P. State Industrial Development Corporation Ltd. could not obtain 

OC/CC. Meaning thereby, more than 5 years have elapsed from the date of 

booking of the plot in question and till date the appellant could not obtain CC 

(Completion Certificate). 

At this juncture, we again perused the whole records but neither Occupancy 

Certificate nor Completion Certificate is available on record. If the 

appellant/Developer has obtained the OC (Occupancy Certificate) and CC 

(Completion Certificaste), he ought to bring this certificate before the Authority as 

well as before the Appellate Tribunal i.e. he must file the same on record, but 

failed to do so. It means even till date the appellant- U.P. State Industrial 

Development Corporation Ltd. has not obtained OC/CC which is one of the 

mandatory requirements to give lawful possession of the 

flat/apartment/building/plot to the respondent/complainant.  

Now, it is amply clear that in the instant case since the date of allotment 

letter dated 12.05.2016 till date more than 5 years have elapsed the appellant- U.P. 

State Industrial Development Corporation Ltd. failed to complete the project, 

hence it is beyond thought to imagine about the delivery of the possession of the 

plot/unit in question to the appellant.  

The Hon'ble Supreme Court in M/s Fortune Infrastructure (now known as 

HICON Infrastructure) and Anr. Vs. Trevor D’Lima & Ors (Civil Appeal No. 

3533-3534 of 2017 decided on 12.03.2018) has observed that a person cannot be 

made to wait indefinitely for the possession and if there is no delivery period 

mentioned in the agreement, a reasonable time has to be taken into consideration, 



and in such a situation a period of 3 years would be reasonable for completion of 

the project.    

Thus, in the light of the above, we are of the opinion that the project of the 

respondent-builder company is delayed.  

Issue No. (i) is disposed of accordingly 

8.  ISSUE NO. (ii) Whether respondent/allottee is entitled to get refund of the entire 

amount deposited with the appellant along with interest as per provisions of 

RERA Act, 2016 ? If so, what would be the rate of interest ? 

  As per discussion made under Issue No. (i), it is amply clear that the project 

in question is delayed. Now, the question arises, whether respondent/complainant, 

is entitled to get refund of the deposited amount along with interest. 

In this regard, it is desirable to peruse the provisions of Sections 18(1) and 19(4)) 

of the Act, 2016.  

“Section 18 deals with the matter regarding ‘return of amount and compensation’. 

The relevant part of Section 18(1) is reproduced herein below:- 

“Section 18- Return of amount and compensation –(1) If the promoter fails to 
complete or is unable to give possession of an apartment, plot or building,– 

(a) in accordance with the terms of the agreement for sale or, as the case may be, duly 

completed by the date specified therein; or 

(b) due to discontinuance of his business as a developer on account of suspension or 

revocation of the registration under this Act or for any other reason, he shall be 

liable on demand to the allottees, in case the allottee wishes to withdraw from the 

project, without prejudice to any other remedy available, to return the amount 

received by him in respect of that apartment, plot, building, as the case may be, 

with interest at such rate as may be prescribed in this behalf including 

compensation in the manner as provided under this Act : 



Provided that where an allottee does not intend to withdraw from the project, he 
shall be paid, by the promoter, interest for every month of delay, till the handing 
over of the possession, at such rate as may be prescribed. 
(2)   ….  …..  ….. 
(3)   …..  …..  ……” 
In brief, Section 18(1) of the Act provides that if an allottee wishes to withdraw 

from the project on the ground that the promoter has failed to complete or is 

unable to give possession of the flat, plot or building in accordance with the 

agreement for sale within the date specified therein, or due to discontinuance of 

the promoter's business on account of suspension or revocation of its registration 

or for any other reason, then the promoter shall return the amount received from 

the allottee in respect of that property with interest and compensation, on the 

allottee's demand. Further, if an allottee does not wish to withdraw from the 

project, he shall be paid by the promoter interest for every month of delay till the 

handing over of the possession, at such rate as may be prescribed. 

As per the provisions of Section 18 of the Act, the option of either withdrawing 

from the project or continuing with the project remains only with the allottee. The 

intent of the legislature is quite clear that the right of exercising the option of 

either continuing with the project or withdrawing from it is unqualified and if the 

option is availed by the allottee to withdraw from the project, the money deposited 

by the allottee has to be refunded by the promoter along with interest at such rate 

as may be prescribed. 

Section 19 deals with the Rights and Duties of allottees.  Sub-section (4) is 

relevant here and the same is reproduced herein below:-- 

 “19. Rights and duties of allottees.— 
 (1) ……………………….. 
 (2)………………………... 
 (3)……………………….. 
 (4) The allottee shall be entitled to claim the refund of amount paid along with interest at 

such rate, as may be prescribed and compensation in the manner as provided under this 
Act, from the promoter, if the promoter fails to comply or is unable to give possession of 
the apartment, plot or building, as the case may be, in accordance with the terms of 
agreement for sale or due to discontinuance of his business as a developer on account of 



suspension or revocation of his registration under the provisions of this Act or the rules 
or regulations made thereunder.” 
From the conjoint reading of Sections 18 and 19(4) of the Act as noted above, it is 

evident that if the Promoter/developer fails to fulfill his obligations to hand over the 

possession of the apartment, plot or building as per terms of the agreement, the allottee is 

entitled to claim refund, along with interest and compensation.  

The Hon’ble Bombay High Court in the case of Neelkamal Realtors Suburban Pvt. Ltd. 
Vs. Union of India decided on 06.12.2017 was pleased to observe:- 

“……The plain language of Section 18(1)(a) shows that if the promoter fails to complete 
or is unable to give possession of an apartment, plot or building in accordance with the 
terms of the agreement for sale or, as the case may be, duly completed by the date 
specified therein, he would be liable to return the amount received by him together with 
interest including compensation. In case the allottee does not intend to withdraw from the 
project, the promoter is liable to pay interest for every month’s delay till handing over of 
possession. The purpose of Section 18(1)(a) is to ameliorate the buyers in real estate 
sector and balance the rights of all the stake holders. The provisions of RERA seek to 
protect the allottees and simplify the remedying of wrongs committed by a promoter. 
…….” 

The Hon’ble Court has further observed: 

"Section 18(1)(b) lays down that if the promoter fails to complete or is unable to give 
possession of an apartment due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration under the Act or for any other 
reason, he is liable on demand to the allottees, in case the allottee wishes to withdraw 
from the project, without prejudice in this behalf including compensation. If the allottee 
does not intend to withdraw from the project he shall be paid by the promoter interest for 
every month's delay till handing over of the possession. The requirement to pay interest is 
not a penalty as the payment of interest is compensatory in nature in the light of the delay 
suffered by the allottee who has paid for his apartment but has not received possession of 
it. The obligation imposed on the promoter to pay interest till such time as the apartment 
is handed over to him is not unreasonable. The interest is merely compensation for use of 
money". 
 

The Hon’ble Supreme Court, while dealing with the provisions of Section 18 of the Act, 

2016, in the case of M/S Imperia Structures Ltd. Vs. Anil Patni and another, Civil 

Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, has observed as under:- 



“23. In terms of Section 18 of the RERA Act, if a promoter fails to complete or is unable 

to give possession of an apartment duly completed by the date specified in the agreement, 

the Promoter would be liable, on demand, to return the amount received by him in 

respect of that apartment if the allottee wishes to withdraw from the Project. Such right 

of an allottee is specifically made “without prejudice to any other remedy available to 

him”. The right so given to the allottee is unqualified and if availed, the money deposited 

by the allottee has to be refunded with interest at such rate as may be prescribed. The 

proviso to Section 18(1) contemplates a situation where the allottee does not intend to 

withdraw from the Project. In that case he is entitled to and must be paid interest for 

every month of delay till the handing over of the possession. It is upto the allottee to 

proceed either under Section 18(1) or under proviso to Section 18(1). The case of 

Himanshu Giri came under the latter category. The RERA Act thus definitely provides a 

remedy to an allottee who wishes to withdraw from the Project or claim return on his 

investment.” 

 The Hon’ble Supreme Court in Civil Appeal No. 12238/2018 (Pioneer Urban Land 

Infrastructure Ltd. Vs. Govind Raghwan) has observed as follows:- 

“We see no illegality in the Impugned Order dated 23.10.2018 passed by the National 
Commission. The Appellant – Builder failed to fulfill his contractual obligation of 
obtaining the Occupancy Certificate and offering possession of the flat to the Respondent 
– Purchaser within the time stipulated in the Agreement, or within a reasonable time 
thereafter. The Respondent – Flat Purchaser could not be compelled to take possession of 
the flat, even though it was offered almost 2 years after the grace period under the 
Agreement expired. During this period, the Respondent – Flat Purchaser had to service a 
loan that he had obtained for purchasing the flat, by paying Interest @10% to the Bank. 
In the meanwhile, the Respondent – Flat Purchaser also located an alternate property in 
Gurugram. In these circumstances, the  Respondent – Flat Purchaser was entitled to be 
granted the relief prayed for i.e. refund of the entire amount deposited by him with 
Interest.” 
In Civil Appeal No. 3182/2019 (Kolkata West International City Pvt. Ltd. Vs. Devashish 
Rudra), the Hon’ble Supreme Court while examining the issue of delay in possession 
beyond reasonable period and refund of the amount of home buyer, has been pleased to 
observe as follows:- 

“It would be manifestly unreasonable to construe the contract between the parties as 
requiring the buyer to wait indefinitely for possession. By 2016, nearly seven years had 
elapsed from the date of the agreement. Even according to the developer, the completion 
certificate was received on 29 March 2016. This was nearly seven years after the 



extended date for the handing over of possession prescribed by the agreement. A buyer 
can be expected to wait for possession for a reasonable period. A period of seven years is 
beyond what is reasonable. Hence, it would have been manifestly unfair to non-suit the 
buyer merely on the basis of the first prayer in the reliefs sought before the SCDRC. 
There was in any event a prayer for refund. In the circumstances, we are of the view that 
the orders passed by the SCDRC and by the NCDRC for refund of moneys were 
justified.” 

 The Hon’ble Supreme Court in Civil Appeal No. 3207-3208/2019 (Marvel Omega 

Builders Pvt. Ltd & Ors. Vs. Shri Hari Gokhle) has observed as follows:- 

 “Even assuming that the villa is now ready for occupation (as asserted by the 
Appellants), the delay of almost five years is a crucial factor and the bargain cannot now 
be imposed upon the Respondents. The Respondents were, therefore, justified in seeking 
refund of the amounts that they had deposited with reasonable interest on said deposited 
amount. The findings rendered by the Commission cannot therefore be said to be 
incorrect or unreasonable on any count.”  

In M/S Nexgen Infracon Pvt. Ltd. Vs. Manish Kumar Sinha and another, [Civil 
Appeal No. 62 of 2021] which was decided on 11th January, 2021, the allottee on the 
ground of delay caused in completion of the project opted to get refund of his deposited 
amount with interest, the Hon’ble Apex Court observed: - “we see no reason to take a 
different view in respect of the entitlement of the respondents to seek refund of the 
amount deposited  by them.  We, therefore, hold that the respondents were justified 
in seeking refund.”  

 Section 18 (1) of the Act clearly provides that if an Allottee wishes to withdraw from the 
Project on the ground that the Promoter is unable to give possession in accordance with 
the Agreement for Sale within the date specified therein, then the Promoter shall return 
the amount received from the Allottee in respect of that property with interest and 
compensation, on the Allottees’ demand. The power of exercising the option of either 
staying within the Project or for withdrawing from it lies only with the Allottees under 
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the Act 2016 gives 
right to the allottees to claim refund along with interest and/or compensation in case the 
Promoter fails to give possession of the apartment in accordance with the terms and 
conditions of Agreement for sale. 

Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF Southern Homes 
Pvt. Ltd., reported in (2020) SCC Online 667 affirming the view taken in the Judgment 
given in Pioneer’s case (Supra) the Hon’ble Supreme Court held that the term of the 
agreement authored by the Developer does not maintain a level platform between the 
Developer and the flat purchaser. The stringent terms imposed on the flat purchaser are 
not in consonance with the obligation of the Developer to meet the time lines for 
construction and handing over possession, and do not reflect an even bargain. The failure 
of the Developer to comply with the contractual obligation to provide the flat within the 



contractually stipulated period, would amount to a deficiency of service. Given the one-
sided nature of the Apartment Buyer’s Agreement, the consumer fora had the jurisdiction 
to award just and reasonable compensation as an incident of the power to direct removal 
of deficiency in service. 

 
[See also: Civil Appeal No. 6745-6749 of 2021, M/s Newtech Promoters & 
Developers Pvt. Ltd., Vs. State of U.P. & Ors,]  

In the present case the appellant has opted under Section 18(1) of the Act, 2016 to 

withdraw from the project, therefore, in the light of the above proposition as laid 

down by  the Hon’ble Supreme Court and Hon’ble High Court, it would not be 

reasonable to require the allottee to wait indefinitely for possession of the plot in 

question therefore, appellant/complainant’s option to withdraw from the Project 

praying for refund of the deposited amount along with interest is in consonance 

with the provisions of Section 18(1) and 19(4) of the Act, 2016. Hence, on the 

basis of the aforesaid analysis, we are of the considered view that the claim of the 

allottee for seeking refund of the deposited amount along with interest on account 

of the project being delayed is justifiable.  

What would be the rate of interest? 
In this respect the learned counsel for respondent/complainant submitted 

that respondent/allottee is entitled to get the refund of deposited amount along 

with interest from the date of deposit as per provisions of the Real Estate 

(Regulation and Development) Act, 2016.  

To determine the rate of interest, it is pertinent to mention here that the U.P. 

Government has framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred to as 

Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of interest payable by 

the promoter or by the allottee respectively are defined in case of default by either 

of the parties. These Rules are extracted below :-  

Rule 9.2(ii) 



The Allottee shall have the option of terminating the Agreement in which case the 

Promoter shall be liable to refund the entire money paid by the Allottee under any 

head whatsoever towards the purchase of the apartment, along with interest at the 

rate equal to MCLR (Marginal Cost of Lending Rate) on home loan of State Bank of 

India + 1% unless provided otherwise under the Rules, within forty-five days of 

receiving the termination notice:  

Provided that where an Allottee does not intend to withdraw from the Project or 

terminate the Agreement, he shall be paid, by the Promoter, interest at the rate 

prescribed in the Rules, for every month of delay till the handing over of the 

possession of the Apartment/Plot, which shall be paid by the Promoter to the Allottee 

within forty-five days of it becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of Default, on the occurrence of 

the following events : 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive demands made 

by the Promoter as per the Payment Plan annexed hereto, despite having been issued 

notice in that regard the Allottee shall be liable to pay interest to the promoter on the 

unpaid amount at the rate equal to MCLR (Marginal Cost of Lending Rate) on home loan 

of State Bank of India + 1% unless provided otherwise under On examination, we find 

that we cannot go beyond the aforestated  Rules-2018 as notified by the U.P. 

Government. 

 Moreover, in terms of the proviso to Section 18(1), it is stipulated that if an 

allottee does not intend to withdraw from the project, then he/she shall be paid by 

the promoter interest for every month of delay, till the handing over of the 

possession, at such rate as may be prescribed. 



 

 Now, in the light of the above mentioned Rules of 2018, we can say that the 

simple rate of interest at MCLR+1 percent balances the equities for both sides- 

allottee and builder and is in line with the word and spirit of the Act and can be 

taken as “interest at such rate as may be prescribed” as mentioned in Sections 

12,18 and 19(4) of the Act, till the rate of interest for the purpose is 

notified/prescribed by the State Government.  

 Thus, in view of "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018", it would be just to 

award rate of interest MCLR+1% per annum  from  the   date of   deposit, and  it 

 

 

 

 

is also clarified that MCLR from the date of deposit of respective amount should 

be considered for this purpose. Hence, the demand of 24% interest per annum by 

appellant is not justifiable in any way. 

Issue No. (ii) is answered accordingly. 

9. Issue No. (iii) Whether the impugned order dated 18.11.2019 passed by the 

learned Regulatory Authority is liable to be set aside for the reasons mentioned in 

appeal?  

  In the light of discussion made under Issue No. (i) and Issue No. (ii) and 

Issue No.(iv), we are of the considered view that the instant appeal appears to be 

mortalised.  

  Therefore, the impugned order dated 18.11.2019 does not call for any 

interference and is liable to be confirmed.  

     ORDER 



  The instant appeal is dismissed.  

  The impugned order dated 18.11.2019 passed in Complaint 

Nos.LKO186/06/0282/2019, LKO186/05/0816/2019 and LKO186/05/1223/2019  

 are confirmed.  

  No order as to costs.  

  The record of the learned Regulatory Authority be transmitted back 

immediately to the Regulatory Authority.  

 

 

 (K.K. Jain)                     (T.B. Singh) 
Oct. 31, 2022                         Technical Member             Judicial Member  
Vks                                         U.P. Real Estate               U.P. Real Estate  
         Appellate Tribunal, Indira Bhawan,  Appellate Tribunal, Indira Bhawan,                    
                          Lucknow             Lucknow 
 
 
 
 
 
 
 
  
 
 

Judgment, signed, dated and pronounced in the open Court.  
 
 

 (K.K. Jain)                     (T.B. Singh) 
Oct. 31, 2022                         Technical Member             Judicial Member  
Vks                                         U.P. Real Estate               U.P. Real Estate  

         Appellate Tribunal, Indira Bhawan,  Appellate Tribunal, Indira Bhawan,                    
                          Lucknow     

(K.K. Jain)                           (T.B. Singh) 

Dated: 31.10.2022 
VIJAYKUMAR 


