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1. The instant appeal has been filed by the appellant challenging the
functionality and power to adjudicate by the authority as well as
legality and validity of the order dated 20.09.2019 passed by the
learned Adjudicating Officer (A.O.), Real Estate Regulatory
Authority, U.P., Lucknow in Complaint Case No.
ADJ/11201824278. Vide impugned order dated 20.09.2019 the A.O.
has directed the appellant to pay the compensation @ MCLR+1
percent to the complainant on the amount of Rs. 21,83,552/- for the
period from 30.08.2015 to 17.10.2017 within a period of 45 days
failing which the complainant would be entitled to get the same rate

of interest.

2. The facts of the case, in brief, as culled from the submissions of
appellant/promoter, are that the land on which the proposed
apartments were to be construction was acquired by the appellant in
accordance with the provisions of U.P. Awas Evam Vikas
Adhiniyam, 1965. The Land Acquisition officer, after passing the
award and making the payment of compensation to the farmers, had

delivered the possession of the acquired land to the appellant and as



such, the possession of the acquired land of Village-Kalli Pashchim

was delivered to the appellant on 10.01.2011 for implementation and

execution of Vrindavan yojna-4. Subsequently, vide possession letter

dated 01.12.2011, the possession of the acquired land was delivered

by the Special Land Acquisition Officer to the appellant in respect of
acquired lands of Khasra Plot No. 1070, 1075, 1533, 1144 & 1142.

2.1

2.2

In the present case, one of the land owners preferred a Writ
Petition No. 110(LANA)/2011 (Smt. Gulshan Jahan Vs. State
of U.P. and others) before the Hon’ble High Court, Lucknow
Bench with respect to the acquired land of plot nos. 1070 and
1075. On the basis of an interim order 26.05.2011 passed in
Writ Petition No. 3869(MB)/2011, the Hon’ble Court passed
interim order thereby directing the parties to maintain status
quo as regards possession and restraining the demolition of
buildings till the next date of listing. The Writ Petition No.
110(LANA)/2011 was directed to be connected with Writ
Petition No. 3896 of 2011 and the benefits of interim order
were also allowed to the petitioner. It is stated that certain
other petitions were also filed by the farmers before the
Hon’ble High Court and similar interim orders in the said writ
petitions were also passed which adversely affected the
progress of construction and development of the scheme. Since
substantial part of the project was to be constructed upon the
area recorded in plot no. 1070 and 1075, the same was
adversely affected due to interim orders passed in Writ Petition

No. 110(LA) of 2011.

The application for vacation of interim order preferred by the
appellant remained pending for substantial period of time and
could only be taken up for hearing on 21.08.2017. The
Hon’ble Court modified the interim order only with respect to
construction of roads which were to be joined by the appellant,
but appellant could not make any alteration or construction
upon the other part of the land which was not modified by the
Hon’ble High Court in its interim order. Since interim order

granted by the Hon’ble Court was not vacated as such same



2.3

24

adversely affected the interest of the appellant with respect to
the said land. Despite repeated efforts having been made for
setting aside the interim orders granted by the Hon’ble High
Court, the said interim orders could not be vacated. Thereafter
the appellant had decided to develop the Neelgiri project partly
and as such the construction of 640 flats had been started upon
the part of the land which was not covered with the stay order.
In such manner four storied flats of 40 blocks containing 640
flats had been completed up to December 2015 and thereafter
the finishing work had also been completed up to 31.08.2017.

The appellant with a view to provide the connectivity from the
main 45 meter wide road passing through the said land, which
was affected with the stay order of the Hon’ble High Court,
moved applications before Hon’ble Court in the writ petitions
to permit the appellant to construct the main approach road.
The Hon’ble Court by means of order dated 24.08.2017
permitted the appellant to construct 30 meter road. Thereafter
30 meter wide road had been constructed and the water and
sewer line including electricity poles facilities had been
provided and the said work had also been completed by
30.11.2017. As such the project of four storied total 640 flats
had been fully completed by 30.11.2017. It is further
submitted that in the meantime in the year 2013, the Right of
Fair Compensation and Rehabilitation Act came into force and
due to such reason the farmers who had already received their
compensations of the aforesaid acquired land, started agitating
from time to time for providing more compensation and as
such the development work had been paralyzed for long time

causing delay in completion of the project.

In the meantime, the allottees of the Neelgiri Enclave
including the respondent have filed their complaints before the
Real Estate Regulatory Authority for providing the amenities
and claiming the compensations as well as interest on the
alleged ground that the project is delayed. All the connected

matters were referred to the Conciliator of the Regulatory
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2.6

2.7

Authority and all the connected matters are still pending before
the Conciliator. The appellant was under impression that the
said complaint of respondent is clubbed with other connected
matters and pending before the Conciliator of the Regulatory
Authority. The appellant could not get the knowledge about
the pendency of the complaint of respondent before the
Adjudicating Officer and therefore could not appear before
him. An ex parte order had been passed against the appellant.

The appellant preferred an application for vacation of interim
order granted by the Hon’ble High Court, the same could only
be taken up for hearing on 21.08.2017. The Hon’ble Court
modified the interim order only with respect to construction of
roads, but appellant was not allowed to make any alteration or

construction upon the other part of the land.

It is submitted that on account of circumstances beyond the
control of the appellant, the construction of project was
delayed to some extent. The construction of the flat had been
completed and after final costing of the flat the allotment letter
dated 21.07.2017 had been issued to the complainant with the
direction to the complainant to deposit the balance amount and
take possession of the flat by completing the formalities The
complainant had deposited the balance amount and completed
the formalities for taking the possession of the flat. The sale
deed was executed on 12.10.2017 and the physical possession
had was also given to the complainant on 17.10.2017. Being
aggrieved from the non-delivery of possession of the flat
within stipulated period, the Respondent preferred a complaint

before the Authority claiming the compensation and interest.

Learned counsel for the appellant submitted that appellant
could not get knowledge of complaint filed by the respondent
before the Regulatory Authority and could not file written
statement and as such an ex parte order had been passed by the
Adjudicating Officer of Regulatory Authority. It is submitted
that the learned Adjudicating Officer had failed to consider
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that the appellant completed the construction of the project and
had issued the allotment letter dated 21.07.2017 to the
respondent. The sale deed had been executed on 12.10.2017
and physical possession had also been given to the
complainant on 17.10.2017. Further the A.O. failed to consider
that on account of force majeure condition and circumstances
beyond control of the appellant, the possession of the flat
could not be handed over to the respondent within stipulated
time. An order for granting interest on delayed delivery of flat
can only be passed when despite having control of the
circumstances, the developer could not complete the project.
The delay so caused by external circumstances were beyond
the control of the appellant. The project had been terribly hit
from the agitation of the landowners as well as kisan union
and being subjudiced before the Hon’ble High Court between
2011 to 2018. The work on the project got stalled and delay
started to occur which was purely due to action initiated by the

landowners and the member of Kisan Union.

Learned counsel for the appellant submitted that the order
under challenge is illegal, arbitrary, unjust and without
jurisdiction inasmuch as the authority does not have the
powers to pass the order of interest and compensation due to
the effect of Section 15 and Section 71 of the RERA Act,
2016.

The appellant has taken several grounds in the appeal. These grounds

have been dealt with exhaustively in this Tribunal’s judgments,
passed on 10.08.2021, in the case of UP Awas Evam Viks Parishad
Vs. Brij Kishore Mishra (Appeal No. 08/2020) and in the case of
UP Awas Evam Viks Parishad Vs. Rakesh Kumar Singh (Appeal

No. 93/2020). However, during the arguments, learned counsel for

the appellant pressed only grounds ‘I, J & M’, which are being

reproduced as follows:

(I) Because where no time is stipulated for performance of

the contract (i.e. for delivery) or where time is not the



)

essence of the contract and if the allottee, instead of
rescinding the contract on the ground of non
performance, accepts the belated performance in terms of
contract, there is no question of any breach and in the
present matter the allottee not rescinded the contract and
not claimed the refund on the ground of non performance
and accepted the belated performance in terms of
contract and agreed to take the possession of the flat by
depositing the final cost of the flat, the allottee is not

entitled to get the interest on the deposited amount.

Because where the plot/flat/house has been allotted at a
tentative price subject to final determination of price after
completion of project, the authority will be entitled to
revise or increase the cost and in the present matter the
flat was allotted on the tentative price subject to final
determination of price after completion of project and
after final costing of the flat the allotment letter had been
issued to the complainant. Thereafter the complainant
had deposited the balance amount and completed the
formalities for taking the possession of the flat and
thereafter the sale deed had been executed in favour of
complainant and the physical possession had been given
to the complainant on 17.10.2017. As such the allottee is

not entitled to the interest on the deposited amount.

(M) Because it is settled law where the allotment is at a

tentative rate subject to calculation of final cost which is
higher than the tentative cost, it will not be considered as
changing a revised higher rate and in the present matter
the allotment was made on the tentative price subject to
final determination of the price after completion of
project and after final costing the price mentioned in the
allotment letter is higher than the tentative price cannot

be treated as revised higher rate.



The submission of learned counsel for the respondent is that
respondent/allottee booked Unit No. 17-AH/06/S-12 in Nilgiri
Enclave, Sector 17, Vrindavan Yojna, Rai Bareli Road, Lucknow,
and the total consideration of the said Unit was Rs. 21,83,552/-. The
entire sale consideration of the unit was paid to the appellant by
16.06.2015. As per clause 10.1 of the Registration Booklet, the actual
and physical possession of the unit of the respondent/allottee in all
aspects was to be completed and provided to the respondent within
24 months from the date of first demand letter dated 30.08.2013 i.e.
latest by 30.08.2015. The project in which the respondent had booked
the unit has not been completed in all aspects till date and the
appellant is enjoying interest accruing on the hard-earned money
already paid to the appellant. It is further submitted that the
respondent along with other residents of the project have been
making representations to the appellant pointing out deficiency in
their respective units, but the same has not been rectified by the
appellant till date and hence act of the appellant is in clear violation
of the provision of Real Estate (Regulation & Development) Act,
2016.

4.1 The respondent had paid the entire sale consideration as per the
payment schedule provided by the appellant within the time
prescribed 1i.e. by 30.06.2015, the physical possession
certificate along with actual and physical possession of the unit
was issued on 17.10.2017. Despite delay of more than two
years in providing actual and physical possession of the unit,
the same suffered from numerous deficiencies and an

incomplete unit was provided to the respondent.

4.2 The Regulatory Authority vide order dated 10.05.2019
transferred the compliant for compensation filed by the
respondent before the learned Adjudicating Officer for
deciding the compensation due and payable by the appellant
for delay in providing the actual and physical possession of the
unit. The learned Adjudicating Officer after thoroughly testing
the facts of the case and after providing opportunity of hearing
to both the parties had passed the impugned order dated
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1il.

20.09.2019. The order does not suffer from any illegality. The
appellant with the malafide intention to defraud the respondent
has been misleading the respondent as well as the Authority
with false and frivolous reasons for delay with the sole
intention to bypass the default caused by them, which is in the
gross violations of the RERA Act, 2016. The appellant has
completely dishonoured the terms and conditions of the
agreement and in order to mislead this Hon’ble Tribunal, is
taking false and frivolous pleas. Therefore, the appeal is liable

to be dismissed.

In order to examine the rival claims, we deem it fit to frame the

following questions:-

Whether there is any delay in handing over of the possession to
the allottee?

Whether an allottee is entitled for claiming interest for the
delayed possession, if the allottee has already taken possession
of the flat and agreed to pay the final cost of the flat?

Whether the promoter has a right to increase the tentative price
of the flat at the time of final determination of the price on

completion of the project?

Heard Shri N.N. Pandey, learned counsel for the appellant/promoter
and Shri Ishan Khanna, Dr. Azhar lkram and Shri Manish Singh,

learned counsels for the respondent.

The question no. (i) is regarding determination as to whether there

was a delay in handing over of the possession of the unit in question

to the allottee.

7.1

In the present case, the complainant (respondent) filed
complaint no. 11201824278, on 18.08.2018 before the
Regulatory Authority seeking direction to the appellant for
payment of compensation on account of delayed possession,
rectification of sub-standard work and securing the premises
etc. The Regulatory Authority transferred the complaint to the
A.O. for compensation on 10.05.2019. The A.O., in his order



7.2

7.3

7.4

7.5

dated 20.09.2019 has directed the appellant/promoter to pay an
interest at the rate of MCLR+ 1 percent per annum on the cost
of the flat i.e. Rs. 21,83,552/= for the delayed period i.e. from
30.08.2015 to 17.10.2017 as compensation.

Learned counsel for the appellant submitted that no time was
stipulated for delivery of the flat. Further it is submitted that if
the allottee, in spite of rescinding the contract on the ground of
non-performance, accepts the belated delivery of the
possession of the flat in question then the allottee is not entitled

to get any interest on the deposited amount.

On perusal of the Registration Booklet, it is evident that the
final possession of the flat was to be given within 24 months
from the date of issuance of demand letter as per Clause 10.1
which is unconditional and the Registration Booklet does not

have any other clause on force majeure.

The Hon'ble Supreme Court has time and again held that where
the buyer has to suffer on account of delay beyond a
reasonable time then he/she has to be compensated either by
way of interest or penalty and in this connection Hon'ble
Supreme Court in M/s. Fortune Infrastructure Vs. Trevor

Dlima & Ors (2018) 55CC 442 observed as follows -

......... Moreover, a person cannot be made to
wait indefinitely for the possession of the flats
allotted to them and they are entitled to seek the
refund of the amount paid by them, along with
compensation. Although we are aware of the fact
that when there was no delivery period stipulated
in the agreement, a reasonable time has to be

n

taken into consideration... ...

Hon'ble Supreme Court in Civii Case No. 3182 of
2019 Kolkata West International City Pvt. Ltd. Vs. Devashish
Rudra , 2019(6) SCALE 462 has observed that :-
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...... it would be unreasonable to require a buyer
to wait indefinitely for the possession ...... "

It is an accepted fact that the possession of the flat in question
was handed over to the allottee (respondent) on 17.10.2017
after execution of the sale deed in favour of the allottee on
12.10.2017. It is also evident from the aforesaid facts that the
appellant/promoter has failed in handing over of the possession
to the allottee/respondent within the stipulated time and there
has been a delay of about 2 years and one month (i.e. from

30.08.2015 to 17.10.2017).

The respondent in her objections to the appeal has submitted
that she had booked Unit No. 17-AH/06/S-12 at a total
consideration of Rs. 21,83,552/= and the sale consideration of
the unit was paid to the appellant/promoter by 16.06.2015. The
project was not completed in all respects and the appellant was
enjoying interest accruing on the hard earned money of the
respondent. Since the possession was not handed over within
two years, and the physical possession of the unit was given to
her on 17.10.2017, she made a complaint before the
Regulatory Authority, which transferred the complaint for
compensation to the A.O. on 10.05.2019 and the same was
decided by the A.O. on 20.09.2019 directing the
appellant/promoter to pay interest at the rate of MCLR+ 1
percent per annum on the cost of the flat for the delayed period

1.e. from 30.08.2015 to 17.10.2017.

It 1s evident from the facts mentioned earlier that there has
been a delay of more than two years in handing over the
possession despite the allottee/respondent having made

payments on time.

A perusal of the A.O’s order reveals that the
appellant/promoter did not appear before the A.O. during the
proceedings, despite Regulatory Authority having given a
publication in newspaper on 06.03.2019 directing the promoter

to appear before its Bench No. 1. Later, during the proceeding
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before the A.O., one learned counsel appeared for the
promoter, but neither did he file any vakalatnama, nor did he
give any reply, and therefore the A.O. proceeded ex-parte
against the appellant/promoter. It is further recorded that since
no reply was filed on behalf of the appellant/promoter,
therefore, the reasons for delay could not be ascertained, but as
per the provisions of Registration Booklet it appears that there

was a delay of two years and two months in giving possession.

The appellant/promoter has submitted in the appeal that the
possession of the land acquired for the project was delivered to
the appellant on 10.01.2011 after the appellant/promoter made
payments of compensation to the farmers as per the award
given by the Land Acquisition Officer. Later, one of the land
owners preferred Writ Petition No. 110(LANA)/2011 (Smt.
Gulshan Jahan Vs. State of U.P. and Ors.) before the Hon’ble
High Court, with respect to disbursal of land. The Hon’ble
High Court passed interim order on 26.05.2011 directing the
parties to maintain status quo and restrained the demolition of
buildings till the next date of listing. Certain other petitions
were also filed by the farmers before the Hon'ble High Court
and similar interim orders were passed, which adversely
affected the progress of construction and development of the
scheme. It is further submitted that in the year 2013, The Right
to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act came into force and the
farmers who had already received compensation, started
agitation for providing more compensation thereby delaying

the development work and consequently the C.C. got delayed.

On the basis of the foregoing facts, there is no doubt that the
project got delayed by about two years and two months. The
appellant/promoter has also not denied this fact. Now the
question is whether the benefit of force majeure can be given

to the appellant/promoter or not. In view of this, we examine
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the explanation of Section 6 of the Act which is reproduced as

follows:-

“Section 6:- Extension of registration

Explanation.— For the purpose of this section, the
expression "force majeure” shall mean a case of war,
flood, drought, fire, cyclone, earthquake or any other
calamity caused by nature affecting the regular

development of the real estate project.”

7.12 Recently, in Civil Appeal No. 940/2017 (Vikram Chatterjee

7.13

and Ors. Vs. Union of India and Ors.), the Hon’ble Supreme

Court has defined Force Majeure as under :-

“Force Majeure shall mean a case of war, flood,
drought, fire, cyclone, earthquake or any other

calamity caused by nature”.

In exercise of the powers conferred by Real Estate (Regulation
and Development) Act, 2016, the U.P. Government vide
Notification = No.  1673/Eight-3-18-65Vividh/16  dated
12.10.2018, notified the Rules namely “The Uttar Pradesh Real
Estate (Regulation and Development) (Agreement for
Lease/Sale) Rules 2018” (the “Rules 2018”), wherein under
Rule 7.1, the procedure and conditions of possession of the
apartment/ plot alongwith situation, which can be called as
force majeure has been defined and prescribed. Rule 7.1 is

extracted as follows:-
7. POSSESSION OF THE APARTMENT/PLOT

7.1 Schedule for possession of the said [Apartment/Plot]
— The Promoter agrees and understands that timely
delivery of possession of the [Apartment/Plot] to the

Allottee and the Common Areas to the association of
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Allottees or the competent authority, as the case may
be, is the essence of the Agreement. The Promoter
assures to hand over possession of the
[Apartment/Plot] along with ready and complete
Common Areas with all specifications, amenities and

facilities of the Project in place on ,

unless there is delay or failure due to war, flood,
drought, fire, cyclone, earthquake or any other
calamity caused by nature affecting the regular
development of the real estate project (“Force
Majeure”). If, however, the completion of the Project
is delayed due to the Force Majeure conditions then
the Allottee agrees that the Promoter shall be entitled
to the extension of time for delivery of possession of

the [Apartment/Plot] :

Provided that such Force Majeure conditions are not
of a nature which make it impossible for the contract to
be implemented. The Allottee agrees and confirms that,
in the event it becomes impossible for the Promoter to
implement the project due to Force Majeure
conditions, then this allotment shall stand terminated
and the Promoter shall refund to the Allottee the entire
amount received by the Promoter from the allotment
within 120 days from that date. The Promoter shall
intimate the Allottee about such termination at least
thirty days prior to such termination. After refund of
the money paid by the Allottee, the Allottee agrees that
he/she shall not have any rights, claims etc. against the
Promoter and that the Promoter shall be released and
discharged from all its obligations and liabilities under

this Agreement. In case the project is developed in

phases, it will be the duty of the promoter to maintain

those common areas and facilities which are not

complete and handover all the common areas and

facilities to the RWA once all phases are completed.
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The Promoter shall not charge more than the normal

maintenance charges from the allottees.

7.14 On examination of the Registration Booklet, we find that there
iIs no mention of any clause regarding force majeure.
Ordinarily, the force majeure clause is given in such
agreements, and in case the facts and circumstances of the case
require application of force majeure clause, a notice is given to
the opposite party about the same. In the absence of any clause
on force majeure, we are not inclined to give the benefit for the

same.

7.15 From the above analysis, we find that the cause of delay
explained by the appellant/promoter does not fall within the
definition of force majeure as provided in the Act of 2016 and
Rules of 2018. We therefore, find that the benefit of force
majeure cannot be given to the appellant/promoter. The delay
of about two years and two months in giving the possession is
solely on account of the appellant/promoter. Question no. (i) is

answered accordingly.

Question no. (ii) 1s regarding entitlement of the allottee for claiming
interest for the delayed possession, if the allottee has already taken

possession of the flat and agreed to pay the final cost of the flat.

8.1 A perusal of the complaint dated 18.11.2018 (placed at S. No.
68-69 of the appeal) made by the respondent before the
Regulatory Authority indicates that the respondent had asked
for compensation for delayed possession as well as for
rectification of sub-standard work and securing the premises
etc., mentioning therein that there has been a delay of about

two years in completion of the project.

8.2 As per record, the conveyance deed was executed by the
appellant/promoter in favour of the respondent on 12.10.2017
and physical possession of the flat was given to the respondent
on 17.10.2017, whereas as per the Registration Booklet of the

appellant, the possession of the unit/apartment/flat was to be
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given to the respondent within 24 months from the date of

allotment.

The issue regarding claim for compensation of an allottee for
delay in handing over possession of the Unit/Apartment/Flat
against promoter/builder after taking over possession, is no
more res integra. The Hon’ble Supreme Court in the case of
Wg. Cdr. Arifur Rahman Khan and Aleya Sultan and others
Versus DLF Southern Homes Pvt. Ltd. (now known as
BEGUR OMR Homes Pvt. Ltd. and others, (reported in SCC
online SC 667) while examining the issue whether a flat buyer
who seeks to espouse a claim against the developer for delayed
possession can as a consequence of doing so be compelled to
defer the right to obtain a conveyance to perfect their title, was
pleased to observe that it would be manifestly unreasonable to
expect that in order to pursue a claim for compensation for
delayed handing over of possession, the purchaser must
indefinitely defer obtaining a conveyance of the premises
purchased or, if they seek to obtain a Deed of Conveyance to
forsake the right to claim compensation. Paras 34, 35 and 36

of the aforesaid judgment read as under:-

“34. The developer has not disputed these
communications. Though these are four communications
issued by the developer, the appellants submitted that
they are not isolated aberrations but fit into a pattern.
The developer does not state that it was willing to offer
the flat purchasers possession of their flats and the right
to execute conveyance of the flats while reserving their
claim for compensation for delay. On the contrary, the
tenor of the communications indicates that while
executing the Deeds of Conveyance, the flat buyers were
informed that no form of protest or reservation would be
acceptable. The flat buyers were essentially presented
with an unfair choice of either retaining their right to
pursue their claims (in which event they would not get
possession or title in the meantime) or to forsake the
claims in order to perfect their title to the flats for which
they had paid valuable consideration. In this backdrop,
the simple question which we need to address is whether
a flat buyer who seeks to espouse a claim against the
developer for delayed possession can as a consequence
of doing so be compelled to defer the right to obtain a
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conveyance to perfect their title. It would, in our view,
be manifestly unreasonable to expect that in order to
pursue a claim for compensation for delayed handing
over of possession, the purchaser must indefinitely defer
obtaining a conveyance of the premises purchased or, if
they seek to obtain a Deed of Conveyance to forsake the
right to claim compensation. This basically is a position
which the NCDRC has espoused. We cannot
countenance that view.

35 The flat purchasers invested hard earned money. It is
only reasonable to presume that the next logical step is
for the purchaser to perfect the title to the premises
which have been allotted under the terms of the ABA.
But the submission of the developer is that the purchaser
forsakes the remedy before the consumer forum by
seeking a Deed of Conveyance. To accept such a
construction would lead to an absurd consequence of
requiring the purchaser either to abandon a just claim
as a condition for obtaining the conveyance or to
indefinitely delay the execution of the Deed of
Conveyance pending protracted consumer litigation.

36. It has been urged by the learned counsel of the
developer that a consequence of the execution of the
Deed of Conveyance in the present case is that the same
ceases to be a transaction in the nature of “supply of
services” covered under the CP Act 1986 and becomes
a mere sale of immovable property which is not
amenable to the jurisdiction of Consumer Fora. In
Narne Construction (P) Ltd. v. Union of Indiall, this
Court distinguished between a simple transfer of a piece
of immovable property and housing construction or
building activity carried out by a private or statutory
body falling in the category of “service” within the
meaning of Section 2 (1) (o) of the CP Act 1986. This
Court held that:

‘B Having regard to the nature of transaction between the
appellant Lompany and its customers involved much more than a
simple transfer of a piece of immavable property it is clear the
same constitutes “service” within the meaning of the Act. It was
not the case that the appellant Lompany was selling the given
property with all its advantages and/or disadvantages on ‘gs is
where is” basis, as was the position in UT Lhandigarh Admn v.
Amarjeet Singh. It is  case where a clear-cut assurance was
made to the purchasers as to the nature and extent of
develgpment that would be carried out by the appellant Lompany
as a part of package under which a sale of fully developed plots
with assured facilities was made i favour of the purchasers for
valuable consideration. Io the extent the transfer of site with
develgpments in the mamer and to the extent indicated earlier
was g part of the transaction, the appellant Lompany has indeed
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undertaken to provide a service. Any deficiency or defect in such
service would make it accountable before the competent
Lonsumer  Forum at the instance of consumers like  the
respondents.”

The developer in the present case has undertaken to
provide a service in the nature of developing
residential flats with certain amenities and remains
amenable to the jurisdiction of the Consumer Fora.
Consequently, we are unable to subscribe to the
view of the NCDRC that flat purchasers who
obtained possession or executed Deeds of
Conveyance have lost their right to make a claim for
compensation for the delayed handing over of the

flats.”

8.4 In view of the aforesaid judgment it can safely be said that a
home buyer does not lose his/her right to claim compensation
for the delay in possession even after execution of the
conveyance deed and taking possession of the
Unit/Apartment/Flat booked by him. The question no. (ii) is

answered accordingly.

Question no. (iii) is regarding the right of the appellant/promoter to
increase the tentative price of the flat at the time of final

determination of the price on completion of the project.

9.1 The appellant/promoter has submitted that the flat in question
was allotted at a tentative price subject to final determination
of price after completion of the project. Further, it was
submitted that the complainant had deposited the balance
amount and completed the formalities for taking the possession
of the flat and therefore, the allottee is not entitled to the

interest on the deposited amount.

9.2  The respondent in her objections to the appeal has submitted
that the allotment letter of the respondent/allottee was issued
on 25.05.2015 and the respondent/allottee had paid the entire
sale consideration on 30.06.2015. It is further submitted that
the appellant had issued final demand letter/pradeshan patra
dated 21.07.2017 enumerating in detail final amount due and
payable by the respondent/allottee which was to be paid by the
respondent/allottee before 31.10.2017 in order to take actual



18

and physical possession of her unit. The respondent/allottee
has paid the additional amounts over and above the initial total
sale consideration and other charges levied on various grounds

as per final demand letter/pradeshan patra dated 21.07.2017.

9.3  An examination of the Registration Booklet indicates that in
Clause 12.7, it is stated that the estimated price of the property
may go up due to increase in market prices. If the increase in
the price is more than 20% of the estimated price, then the
allottee can seek refund of the full money without any

deduction and without any interest.

9.4 On examination of the pleadings of both the parties and on
perusal of the complaint filed by the respondent, as well as the
Registration Booklet of the project, we find that the
appellant/promoter has right to increase the price as per the
market conditions while determining the final price on
completion of the project. Registration Booklet further
provides that in case the increase in the price is more than 20%
of the estimated cost then the allottee has a choice of
withdrawing from the project and get refund of the full amount
without any deductions, but without any interest. We also find
that the allottee/respondent had at no stage sought any refund
of the excess amount charged by the appellant/promoter. The
issue of enhancement of the cost of the flat in question has not
been challenged by the allottee/respondent at any stage and full
payment as per the final demand letter dated 21.07.2017 has
been made by the allottee/respondent before getting the sale
deed executed and taking over of the physical possession. The
answer to question no. (iii) is accordingly in favour of the
appellant/promoter, although the issue of escalation of price is
not under challenge at any stage by the allottee/respondent and

has already been settled between the parties.

10. In view of the preceding observations, after examining the material
on record, as well as the grounds of appeal in detail, we do not find

any force in the grounds of appeal pressed by the learned counsel for
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the appellant/promoter. There is no illegality, infirmity or perversity
in the order dated 20.09.2019 passed by the Adjudicating Officer.

Accordingly, while upholding the order dated 20.09.2019 of the
A.O., we dismiss the appeal.

We direct the Registry to transfer the entire amount deposited by the
promoter under the provisions of Section 43(5) of the Act to the
concerned account of the U.P. Real Estate Regulatory Authority (UP
RERA), who will dispose it off in accordance with its judgment/order
dated 20.09.2019. We hope and trust that UP RERA will remit the
amount to the respondent/buyer after due diligence and proceed for
recovery of the balance amount from the appellant/promoter, if
necessary. In case the amount being transferred to UP RERA is in
excess of what is due to be paid to the respondent/buyer, then the
remaining balance amount will be returned to the appellant/promoter.
This is being done in order to protect the interests of the real estate
allottees/buyers, who have very little bargaining power as against that

of the promoter, and also in accordance with the spirit of the Act of

2016.

No order as to costs.

Dated: 13.08.2021

Gaurav

(Rajiv Misra) (D. K. Arora)

This judgment was pronounced in open court through video conferencing.

Dated: 13.08.2021

Gaurav

(Rajiv Misra) (D. K. Arora)



