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Sri Tushar Bahadur, learned counsel for the respondent presses objection with
respect to incomplete compliance of Section 43 (5) of the Act 2016 by the
appellant.

We have examined the impugned order and the amount deposited by the
applicant.

As per impugned order dated 26.12.2019, the unit along with OC/CC was to be
given by 31.01.2020. The applicant was required to pay the delay interest from
31.01.2017 till offer of possession or receipt of OC/CC, whichever is later.

Record reveals that in pursuance to the impugned order dated 26.12.2019, the
applicant issued offer of possession vide letter dated 04.07.2019 and filed the
instant case on 27.08.2020 by depositing an amount of Rs 6,68,167/- and as per
CA certtificate the said amount has been calculated from 30.01.2017 to
04.07.2019 1.e. till the date of offer of possession.

In our considered view, the applicant could have not issued the offer of possession
in the absence of the OC/CC. The applicant had undertook to fulfill all the
compliance of Section 43 (5) of the Act, if desired and advised hereafter by the
Tribunal. The applicant in this case was required to complete the compliance of
Section 43 (5) of the Act by taking into consideration the interest for the period
from 31.01.2017 till filing of appeal but the chartered accountant has calculated



the interest from 31.01.2017 till 04.07.2019 i.e. till the date of offer of possession
and the instant defective appeal was filed on 27.08.2020.

Since the period of non-calculation of interest by the chartered accountant is
small, we treat the amount deposited by the applicant as sufficient towards the
compliance of Section 43 (5) of the Act and reject the objections of the respondent
for insufficient amount deposited by the applicant towards compliance of Section
43 (5) of the Act 2016 and direct the parties to argue on the application for
condonation of delay.

Submission of learned counsel for the applicant is that the impugned order dated
26.12.2019 was uploaded on the portal of RERA and communicated to the parties
on 03.01.2020. The limitation for filing the appeal against the said impugned
order was up to 03.03.2020 and the instant appeal was filed on 27.08.2020.

Further submission of learned counsel for the applicant is that the delay in filing
instant appeal is squarely covered by Hon’ble Supreme Court’s order dated
10.01.2022, passed in Suo Moto Writ (Civil) Petition No. 3/2020 titled as In Re:
“Cognizance for Extension of Limitation” whereby the limitation is extended
from 15.03.2020 to 29.05.2022 hence the delay in filing the instant be condoned
and the appeal be registered as Regular Appeal.

Learned counsel for the respondent submitted that since the delay in filing the
instant appeal is squarely covered by the order of Hon’ble Supreme Court in Suo
Moto Writ (Civil) Petition No. 3/2020, he has to say nothing in this regard.

We have examined the submissions of the learned counsels for the parties and
found that the issue regarding delay in filing the instant appeal is squarely covered
by Hon’ble Supreme Court’s order dated 10.01.2022, passed in Suo Moto Writ
(Civil) Petition No. 3/2020 titled as In Re : “Cognizance for Extension of
Limitation” whereby the limitation is extended from 15.03.2020 to 29.05.2022.

On due consideration, we allow the application for condonation of delay and

condone the delay in filing of instant appeal.

Registry is directed to convert instant defective appeal into regular appeal.



We direct the learned counsels for the parties to argue the matter further.

Heard Sri Rishindra Vikram Singh, learned counsel for the appellant and Sri

Tushar Bahadur, learned counsel for the respondent.

Learned counsel for the appellant submitted that by means of impugned order
dated 26.12.2019, the Regulatory Authority had directed the appellant to provide
the possession after completing all the amenities and facilities along with OC/CC
and execute the conveyance deed by 31.01.2020 and appellant was to pay the
interest on account of delay in the project for the period from 31.01.2017 till offer
of possession or receipt of OC/CC, whichever is later @ MCLR+1%. Lease deed
of the unit was executed in favour of the respondent on 23.01.2020 and physical
possession of the unit has also been given on 31.01.2020. Now the appellant is

only aggrieved with the interest part granted by the Regulatory Authority.

Sri Tushar Bahadur, learned counsel for the respondent while opposing the period
of possession, submitted that physical possession of the unit was given to the
respondent on 21.10.2020. On being asked, how the counsel for the respondent
stakes the date of possession as 21.10.2020 and the basis/documents which
establishes the possession date as 21.10.2020? Learned counsel for the
respondent submitted that he does not have any such document nor any such

document is on record in support of the date of possession as 21.10.2020.

Learned counsel for the appellant reiterated his submissions with respect to
handing over of possession to the respondent on 31.01.2020 and drawn our

attention towards possession memo dated 31.01.2020 at page No. 64.

Heard.

Judgment Reserved.
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