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RATNAKAR GEDAM e Appellant
Versus
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Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

1. Heard Mr. Ratnakar Gedam, appellant-in-person and Dr. Azhar Ikram,

learned counsel for the respondent.

2. Since the facts and issues involved in the above mentioned appeals are
identical, therefore, they were heard together and are being disposed of by a
common judgment. For the sake of convenience we take appeal No.

205/2021 as leading case.

3. These appeals have been filed challenging the order dated 01.01.2021
whereby  three  complaints of the appellant bearing nos.
NCR144/11/64585/2020, NCR144/11/64602/2020 and
NCR144/11/64595/2020 (Dr. Ratnakar Gedam vs. Devika Gold Homz Pvt.
Ltd.) have been rejected on the basis of settlement dated 17.10.2019 (in fact
of 17.10.2017) and said settlement was directed to be treated as part of the

impugned order.

4. Submission of the appellant is that the appellant paid Rs.26,88,651 out of
total cost of Rs.27,61,412/- (inclusive of land lease rent @Rs.40/- sq.ft. and



covered car parking) of flat no. DG7-12D and remaining amount was to be
paid on offer of the possession of apartment before or at the end of 36
months on 07.06.2013 by the respondent. Respondent failed to give
possession before 07.06.2013, in accordance with the terms of the
agreement of allotment letter duly completed in all respect as specified

therein despite reminders and requests.

. The appellant filed a complaint for return of the amount of Rs.26,88,651/-

together with interest at the rate of 12% p.a. and the cost of the litigation in
accordance with the provisions of Section 18(1)(a) of the Act, 2016 on
04.11.2020 and the same was rejected on the basis of the settlement deed
dated 17.10.2020 which was obtained by coercion, fraud, threat,
misrepresentation of data of super area, prices, possession charges and

undue influence etc.

. The appellant challenged the impugned order dated 01.01.2021 on the

ground that the respondent company failed on two counts (failed to settled
the account) and (i1) (failed to handover de-facto and de-jure possession) of
the flat within 36 months, both in accordance with the terms of the
allotment letter. On contrary to the legal provisions, the respondent
company through settlement deed chose to make willful breach of the terms
of the allotment letter and raised fresh demand by increasing 5% in super
area and other charges at the rate of Rs.395.47 per square feet on 105%
super area and prayed for two main reliefs i.e. (1) return of Rs.26,88,651/-
with interest from each payment and (ii) order of restoration of stalled

recovery of compensation of Rs.14,68,371/-.



7. On examination of record it reveals that the allotment letter dated
18.04.2011 was issued to the appellant for a flat/unit No. 12-D on 12" floor
at DG-7 measuring 1653 sq. ft. (approx. Super Area). As per clause 9 of the
allotment letter the possession of the allotted unit was to be given by the
respondent in 31 month from the date of allotment letter and a fit out period
of 6 months was commence from the date of offer of possession. Meaning
thereby offer of possession was to be given by the respondent by
17.10.2013 and after inclusion of 6 months period with respect to fit out
period by 17.04.2014.

8. The appellant approached the Adjudicating Officer of the Regulatory
Authority by complaint No. ADJ/NCR144/08/1213/2019 (Dr. Ratnakar
Gedam vs. M/s Devika Gold Homz Pvt. Ltd.) for seeking compensation
under different heads and the complaint of the appellant was accepted and
was awarded compensation under different heads by the Adjudicating
Officer vide order dated 19.11.2019. On account of non-compliance of the
order passed by the Adjudicating Officer of the Regulatory Authority, it
appears that execution proceedings were started against the respondent and
as per submissions of the appellant recovery certificate was issued on
15.10.2020 against the respondent. The respondent forced the appellant to
enter into the settlement deed on 17.10.2020.

9. The perusal of the settlement deed dated 17.10.2020 reveals that the second
party/respondent applied for grant of part O/C on 31.12.2019 and offered
the said apartment for possession/fit out to the first party and has demanded
the balance amount including the balance consideration, consideration on
account of increase in area, labour cess, IFMS, Club Membership Charges,

Electrical Infrastructure/Electricity Meter Charges, PNG Infrastructure



(Piped Gas) Charges, Telephone (Intercom) Connection Infrastructure
Charges, Security Device Installation Charges FFEIC, other charges etc.
including interest on delayed payment of installment by the first party and
the first party 1i.e. the appellant filed a complaint No.
ADJ/NCR144/08/1213/2019, ADJ/NCR144/09/1150/2019 and
ADJ/NCR144/09/1630/2019 titled as (Dr. Ratnakar Gedam vs M/s Devika
Gold Homz Pvt. Ltd) which was decided in favour of the first
party/appellant vide order dated 19.11.2019 directing the second
party/respondent to hand over possession of the apartment and also pay
compensation, interest, damages etc. to the first party/appellant. Besides,
the first party has also filed several police complaints before Prime
Minister, Chief Minister, District Magistrate Gautam Budha Nagar,
Commissioner of Police, Gautam Budh Nagar, Police Station Bisrakh etc.
which are pending. In order to avoid subject dispute both the parties have
decided to execute the deed of settlement for full and final settlement of all
the difference of parties against each other. Random clauses of the

settlement deed are as under:-

1. That the Parties have duly settled the total delay compensation claim of
First Party at Rs.41,89,359/-(Rupees Forty one Lakhs Eighty Nine
Thousand Three Hundred Fifty Nine only) (“Compensation”) against
the Second Party on account of delay penalty, damages, legal expenses
and other claims and deficiencies etc. as alleged by the First Party in
RERA Complaints and Criminal Complaints towards full and final
settlement of all the differences and disputes between the Parties once
for all arising the Allotment Agreements and the RERA Order of all
three Apartments; the sufficiency of which is acknowledged by both the
parties.



2. The aforesaid Compensation is fully adjusted from the final amount
demanded by the Second Party against Apart No.308, Tower DG-04,
Apartment No. 12D Tower DG-07 and Apartment No. 606 Tower DG-03
and only a balance sum of Rs.17,00,000/-(Rupees Seventeen Lakhs only)
is liable to be paid by the First Party to the Second Party towards the
Allotment. It is clarified that the said balance is inclusive of all dues,
charges, taxes etc. and nothing extra remains to be paid by the First
Party save and except the charges towards stamp duty, registration
charges and attorney’s fees. Accordingly, it is decided that the Second
Party shall issue NOC and hand over possession of two apartments i.e.
Apartment No. 308 Tower DG-04 and Apartment No. 12D Tower DG-07
which shall be fully paid save and except the payment towards stamp
duty, registration duty, registration charges and attorney’s fees, no other
amount under any head shall be demanded by the Second Party. The
Second Party shall complete the interior of the Apartments in
accordance with specification promised/agreed in terms of the allotment
within 45 days of the execution of the Agreement.

3. It is agreed between parties that the balance sum of rs.17,00,000/-
(Rupees Seventeen Lakhs only) shall be deemed to be dues towards the
consideration of Apartment No. 606, Tower DG-03 which is now finally
admeasuring 919 sq. ft. of super area. It is agreed between the Parties
that the First Party shall have clear six months’ time from the date of
execution of this Agreement to make payment of balance consideration
of Rs.17,00,000/- (Rupees Seventeen Lakhs only) without any interest or
penalty thereon.

4. It is clarified that the First Party shall not be liable to pay further/any
other amount towards the consideration of the Apartment in terms of
Allotment Letter save and except the balance consideration of
Rs.17,00,000/- (Rupees Seventeen Lakhs only) towards Apartment No.
606 Tower DG-03 and the Stamp Duty charges and Registration
Charges payable upon registration of Sub-Lease-Deed of all three
Apartments.

5. That upon intimation for registration, the First Party shall deposit the
necessary stamp duty for execution and registration of Sub-Lease Deed
in favour of the First Party. However, the NOC/letter for fit out



10.

possession of the Apartment No. 308 Tower DG-04 and Apartment No.
12D Tower DG-07 have already been issued by the Second Party to
First Party before execution of this Agreement vide letter dated
17.10.2020 the receipt of which is acknowledged by the First Party.

6. The Parties state, affirm and declare that on execution of this Deed, all
the claims and the counter-claims including RERA Orders and Criminal
Complaints etc. are fully satisfied and come to an end and fully stand
settled against each other. The Parties are left with no claim and
grievances against each other arising under the allotment agreement,
RERA Orders and all other complaints, Criminal Complaints filed
before several authorities notices, legal notices, emails etc. including
any complaints filed before any Authority, if any as on date. All such
claims which may be existing in past or present are closed and settled
once for all.

7. That on execution of this Deed, all such complaints, suits, cases,
complaints etc. wherever sent or pending against the Second Party, its
associates, promoters, directors, employees or its associates stand fully
settled, withdrawn and the same shall be treated as having been settled.
The First Party shall withdraw the Police Complaints wherever filed.

8. That the contents of this Deed of Settlement have been read and
understood by the Parties and to avoid further dispute the same has been
explained and read over to them and after understanding the same, the
Parties to this Deed of Settlement have signed with their free will
consent, without any force, pressure or undue influence of any kind in
the presence of their respective relatives and friends.”

Record further reveals that the appellant has also brought on record the
cancellation of settlement deed dated 17.10.2020, signed on 14.01.2021
giving various reasons. The complaints were filed by the complainant before
the Regulatory Authority, U.P. RERA seeking relief for refund of the
deposited amount with interest @10% p.a. and/or possible a Cheque of Rs. 1
Crore on the first date of hearing. The said complaint was dismissed by the
Regulatory Authority on the ground that in pursuance to the order of
Adjudicating Officer dated 19.11.2019 the issue has been settled and the
settlement deed was made part of the order.



11.

12.

Dr. Azhar Tkram, learned counsel for the respondent submitted that there is
no illegality and perversity in the order of the Regulatory Authority as the
appellant voluntarily entered into an agreement to resolve the issue and offer
of possess was given to the appellant in pursuance to the application
submitted before the competent Authority for issuance of
possession/occupancy certificate on 31.12.2019. As the issues have been
settled therefore, the appellant is estoped from raising the issue either before
the Regulatory Authority or Adjudicating Officer and the Regulatory
Authority has rightly rejected the claim of the appellant and the instant
appeal also deserves to be rejected.

Learned counsel for respondent placed reliance on paragraphs 8,9 and 10 of
the judgment of the Hon’ble Supreme Court in the case of (Om Prakash Rai
and others vs. Board of Revenue and other) 2020 SCC online All 1046,
which read as under:-

“8. Legislative intent has been considered in extenso by the
Supreme Court in the case of Pushpa Devi Bhagat(Dead) Through
LR Sadhna Rai(Smt) Vs. Rajinder Singh and Others, reported in
(2005) 5 SCC 566, after taking note of the scheme of Order XXIII
Rule 3 and Rule 34 added with effect from 1°" February, 1977. The
relevant paragraphs are as under:-

"17. The position that emerges from the amended provisions of
Order 23 can be summed up thus:

(i) No appeal is maintainable against a consent decree having
regard to the specific bar contained in Section 96(3) CPC.

(ii) No appeal is maintainable against the order of the court
recording the compromise (or refusing to record a compromise) in
view of the deletion of clause (m) of Rule 1 Order 43.

(iii) No independent suit can be filed for setting aside a
compromise decree on the ground that the compromise was not
lawful in view of the bar contained in Rule 3-A.

(iv) A consent decree operates as an estoppel and is valid and
binding unless it is set aside by the court which passed the consent

decree, by an order on an application under the proviso to Rule
3 Order 23.

Therefore, the only remedy available to a party to a consent
decree to avoid such consent decree, is to approach the court



which recorded the compromise and made a decree in terms of it,
and establish that there was no compromise. In that event, the
court which recorded the compromise will itself consider and
decide the question as to whether there was a valid compromise or
not. This is so because a consent decree is nothing but contract
between parties superimposed with the seal of approval of the
court. The validity of a consent decree depends wholly on the
validity of the agreement or compromise on which it is made. The
second defendant, who challenged the consent compromise decree
was fully aware of this position as she filed an application for
setting aside the consent decree on 21-8-2001 by alleging that
there was no valid compromise in accordance with law.
Significantly, none of the other defendants challenged the
consent decree. For reason best known to herself, the second
defendant within a few days thereafter (that is on 27-8-2001) filed
an appeal and chose not to pursue the application filed before the
court which passed the consent decree. Such an appeal by the
second defendant was not maintainable, having regard to the
express bar contained in Section 96(3) of the Code."

. Further in the case of R. Rajanna Vs. S.R. Venkataswamy and
Others reported in (2014) 15 SCC 471 it was held that :-

"11. It is manifest from a plain reading of the above that in terms
of the proviso to Order 23 Rule 3 where one party alleges and the
other denies adjustment or satisfaction of any suit by a lawful
agreementor compromise in writing and signed by the parties, the
Court before whom such question is raised, shall decide the same.
What is important is that in terms of Explanation to Order 23
Rule 3, the agreement or compromise shall not be deemed to
be lawful withinthe meaning of the said Rule if the same is void
or voidable under the Contract Act 1872. It follows that in every
case where the question arises whether or not there has been a
lawful agreement or compromise in writing and signed by the
parties, the question whether the agreement or compromise is
lawful has to be determined by the court concerned. What is
lawful will in turn depend upon whether the allegations suggest
any infirmity in the compromise and the decree that would make
the same void or voidable under the Contract Act. More



importantly, Order 23 Rule 3-A clearly bars a suit to set aside a
decree on the ground that the compromise on 2 2014(15) SCC 471
which the decree is based was not lawful. This implies that no
sooner a question relating to lawfulness of the agreement or
compromise is raised before the court that passed the decree on
the basis of any such agreement or compromise, it is that court
and that court alone who can examine and determine that
question. The court cannot direct the parties to file a separate suit
on the subject for no such suit will lie in view of the provisions
of Order23 Rule 3-A CPC. That is precisely what has happened in
the case at hand. When the appellant filed OS No. 5326 of 2005
to challenge the validity of the compromise decree, the court
before whom the suit came up rejected the plaint under Order 7
Rule 11 CPC on the application made by the respondents holding
that such a suit was barred by the provisions of Order 23 Rule
3-A CPC. Having thus got the plaint rejected, the defendants
(respondents herein) could hardly be heard to argue that the
plaintiff (appellant herein) ought to pursue his remedy against
the compromise decree in pursuance of OS No. 5326 of 2005 and
if the plaint in the suit has been rejected to pursue his remedy
against such rejection before a higher court."”

10.Counsel for the respondents relied upon a very recent decision
given by the Supreme Court on May 6, 2020 in Civil Appeal
No.3961 of 2010 (Triloki Nath Singh Vs. Anirudh Singh (D)
thr. LRS & Ors (2020) Law Suit (SC) 391. It was held in the
aforesaid case that in case on the basis of compromise any
orderwas passed, the same could only be examined by the same
courtand not by the other court under the provisions to Rule 3 and
3-A of Order XXIII of the Code of Civil Procedure. The Court
should never be a party to imposition of a compromise upon an
unwilling party. It is always open for an unwilling party to question
on the same by moving an appropriate application under the
proviso of Rule 3 of order XXIII before the same Court.”

13.The appellant while placing reliance on Civil Appeal Nos. 3581-3590 of



2020, Imperia Structure Ltd. Vs. Anil Patani & others decided on
02.11.2020, submitted that Section 18 of the Act, 2016 provides
unqualified choice to the allottee of seeking refund in case promoter is
failed to provide possession in terms of allotment/BBA and therefore, his
second complaint for refund of the amount on or about the delay of 91
months was fully justifiable and the settlement dated 17.10.2020 does not
provide possession in pursuance to the terms of the allotment letter.
Further submission of the appellant is that the settlement which the
appellant was forced to enter into was on account of the pressure exhorted
by the respondent and was also devised by the respondent to stall the
recovery proceedings initiated against the respondent in pursuance to the
order of the Adjudicating Officer dated 19.11.2019, even otherwise the
claim for seeking refund on account of the non-offering the possession
within time frame as per allotment letter is in consonance with the
provisions of Section 18 of the Act, therefore, the reliance of the
Regulatory on the settlement placed by the respondent before the
Regulatory Authority with respect to issue and order of the Adjudicating
Officer dated 19.11.2019 and the recovery proceedings initiated in
pursuance to the order of the Adjudicating Officer dated 19.11.2019 is
only to that extent and fresh complaint was filed for refund after the said
settlement dated 17.10.2020, on 04.11.2020. The Regulatory Authority
was required to examine the issue with respect to the claim of the appellant
for refund of the amount in pursuance to the provisions of Section 18(1) of
the Act, 2016 read with the allotment letter dated 18.04.2011. It is further
submitted that Regulatory Authority has not gone even into the contents of
the settlement though subsequently vide letter dated 14.01.2021 the said
deed was cancelled by the appellant.



14. On query, it was informed by the learned counsel for the respondent that

O/C was received on 17.12.2020 from the competent authority.

15.We have examined the submissions of learned counsels for the parties and
gone through the record. The examination of record reveals that the
appellant approached the Adjudicating Officer of the Regulatory Authority
vide complaint no. ADJ/NCR144/09/1150/2019 seeking compensation
under various heads and the same was allowed vide order dated
19.11.2019. The respondent did not challenge the order of Adjudicating
Officer. Apparently on initiation of recovery proceedings the respondent
devised a compromise to stall the recovery proceedings. In Para 7 of the
settlement deed, it has been mentioned that on execution of the deed, all
such complaints, suits, cases, complaints etc. wherever sent or pending
against the Second Party, its associates, promoters, directors, employees or
its associates stand fully settled, withdrawn and the same shall be treated
as having been settled. The First Party shall withdraw the Police
Complaints wherever filed. Through this settlement deed the parties have
agreed that all the claims and counter claims including RERA Rules and
Criminal Complaints etc. are fully satisfied and came to an end and fullys
stand settled against each other. All such claims which may be existing in
past or present are closed and settled once for all, but does not stop
appellant from agitating any future cause of action in pursuance to the
provisions of the Act, 2016. The filing of complaint dated 04.11.2020, for
cause of action with respect to refund of the deposited amount along with
interest in pursuance to the provisions of Section 14, 18(1) of the Act,
2016 cannot be said to be brought by the appellant in violation of the
settlement dated 17.10.2020.



16.From the reading of the entire settlement it comes out that the same is in
order to settle the dispute on account of the order of the Adjudicating
Officer dated 19.11.2019. The judgment relied by the learned counsel for
the respondent does not apply in the facts of the instant appeals.

17.In our considered view the Regulatory Authority failed to exercise its
jurisdiction and also failed to examine the contents of the deed of
settlement dated 17.10.2021 in order to examine the grievance raised in the

complaint.

18.The impugned order dated 01.01.2021 is not sustainable in the eyes of law.
We set aside the impugned order and remand back the matter to the
Regulatory Authority to examine the compliant of the appellant afresh
after affording opportunity to each party in accordance with law within a
period of 30 days. As the appellant is present in person and respondent is
represented through its counsel, we direct the parties to appear before the

Regulatory Authority on 04.07.2023.

19.The appeal Nos. 205/2021, 206/2021 and 207/2021 are accordingly
disposed of.

20.The Registrar of this Tribunal is directed to communicate this order to

the Secretary, RERA to place the same before the concerned Bench on
04.07.2023.

(K.K. Jain) (D.K. Arora)



Dated: 05.05.2023
VIJAYKUMAR



