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      RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 348/2019 

 

Raj Kumar Tulsyan.    ……………Appellant. 

     Versus 

Saviour Builders Private Limited.              ……………Respondent. 

    ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.   The present appeal has been preferred by Sri Raj Kumar Tulsyan 

(hereinafter referred to as the ‘appellant’) under Section 44 of the Real 

Estate (Regulation and Development) Act, 2016 (hereinafter referred to as 

the ‘Act, 2016’) against the order dated 02.09.2019 passed by the Real 

Estate Regulatory Authority, Regional Office, Gautam Budh Nagar 

(hereinafter referred to as the ‘Regulatory Authority’) in Complaint No. 

320188635 whereby the following directions were given:-- 

(1)  Under Section 18 of the Act, the respondent/Promoter was directed 

to ensure delivery of legal possession of Unit No. H-1704 to the 

complainant by March 2020 with Registry.  

(2)  It was further directed that penal interest will be paid by the 

promoter till 30.04.2016 as per Builder Buyer Agreement and from 

01.05.2016 (the date of promulgation of the Act 2016) at the rate of 

MCLR+1%  till receipt of occupation certificate. The amount of 

interest will be adjusted towards final payment.   

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that the appellant booked a ready to move 2BHK residential apartment 

No. 1701, Floor-17th, Block A-5, admeasuring super area of 1250 sq.ft. in 

the project of the respondent, namely ‘Greenisle’ situated at NH-24, 
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Ghaziabad and paid Rs.2,87,500/- as consideration amount for the purpose 

of the booking of the said flat and also submitted an application for 

allotment dated 30.12.2011 in pursuance whereof the respondent issued a 

letter dated 01.02.2012in favour of the appellant. 

2.1  An agreement dated 17.08.2014 was executed between the respondent and 

the appellant.  As per the said agreement the appellant had to pay 

Rs.31,26,250/- subject to installment payment plan ‘B’.  The respondent 

had to give possession of the said apartment by December 2015. 

2.2  The appellant discharged his duty as per terms and conditions of the 

agreement and made the payment of the said amount expecting that the 

respondent will handover possession of the said unit within stipulated 

period. 

2.3  After a reasonable time, when the respondent did not take any action to 

hand over the possession, it came to the knowledge of the appellant that 

Ghaziabad Development Authority did not issue completion certificate to 

the respondent.  It also came to the knowledge of the appellant that the 

respondent did not submit any application before the competent authority 

for issuance of completion certificate. 

2.4  A notice dated 05.09.2019 was also issued by Ghaziabad Development 

Authority to the respondent directing the respondent to take action for 

obtaining completion certificate with respect to Saviour Green Society, 

otherwise proper action would be taken against the respondent.  

2.5  When the appellant found that the respondent was avoiding to execute the 

sale deed in favour of the appellant although the entire demanded money 

(except 5%) had been paid to the respondent, the appellant wrote a letter 

dated 28.03.2018 to the respondent stating that the project was delayed by 

more than two years and requested to refund the entire deposited amount 

with interest. 

2.6  The respondent did not take cognizance of the letter of the appellant dated 

28.03.2018, therefore the appellant lodged a complaint on 29.03.2018 

before the Regulatory Authority praying for refund of the deposited 

amount with interest.  The said complaint was decided by the Regulatory 
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Authority vide impugned order dated 02.09.2019 in the manner stated in 

para 1 above.  

3.  The appellant has challenged the impugned order dated 02.09.2019 passed 

by the Regulatory Authority on the following grounds:-- 

(A)  The impugned order is a non speaking order and the Regulatory 

Authority failed to mention ratio decidendi.  

(B)  The whole judgment of the Regulatory Authority protects the 

interest of the Builder/respondent but not the appellant.  

(C)  The complaint case was decided on the basis of presumption and 

without any written statement or evidence of the respondent.  

(D)  The Regulatory Authority wrongly interpreted the contents of sub-

section (4) of Section 19 of the Act 2016. 

(E)  The Regulatory Authority failed to take cognizance of the statement 

given by the representative of the respondent that construction was 

going on and possession of the flat would be given soon after 

payment of possession amount (i.e.5%). 

(F)  The Regulatory Authority failed to take cognizance of the fact that 

the respondent did not apply for issuance of completion certificate 

from the Ghaziabad Development Authority. 

(G)  Ghaziabad Development Authority had issued a notice to the 

respondent directing it to take proper action with respect to 

obtaining completion certificate. 

(H)  The Regulatory Authority failed to take cognizance of the relevant 

provisions of the Act 2016. 

4.  The appellant has prayed for the following reliefs:-- 

(i)  Direct the respondent to pay total amount of Rs.30,48,042/- with 

interest at the rate of 24% with effect from the date of payment by 

the complainant/appellant till the date of actual payment.  

(ii)  Direct the respondent to pay an amount of Rs. 2 Lakhs towards 

compensation for negligence and dereliction of duty owed to it 

under the contract and deficiency of service committed by it.  
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(iii)  Direct the respondent to pay Rs. 2 lakhs as punitive damages to the 

complainant. 

(iv)  Direct the respondent to pay Rs. 1 lakh towards the cost of this 

litigation. 

(v)  Direct the respondent to pay interest @ 24% on the aforementioned 

amount from the date of complaint case till the date of payment.  

5.  The respondent filed its objection to the grounds of appeal and submitted 

that the appellant has filed the present appeal by concealing material facts 

which are relevant for proper adjudication of the appeal. 

5.1  The appeal is devoid of merits and is not maintainable before the Tribunal 

under the provisions of the Act 2016.  The Regulatory Authority vide its 

order dated 16.05.2019 has observed that there are 900 units in the project 

of the respondent and in the month of April 2017 sale deed for 632 units 

have been executed which is around 60% of the project of the respondent.  

It has been specifically held by the Regulatory Authority that as per Rule 

2(1)(h)(iii) there is no requirement for the said project to be registered 

under the Act 2016,  In view of the aforesaid,  the said project of the 

respondent does not come under the purview of the Act 2016 and is not an 

ongoing project.  Hence the said appeal is liable to be dismissed out 

rightly. 

5.2  The appellant has only paid an amount of Rs.24,95,222/- against total 

agreed amount  of Rs.31,26,250/-.  This act of the appellant clearly shows 

that the appellant himself is a defaulter on his part and has failed to 

perform his part of the agreement. 

5.3  As per agreement dated 17.08.2014 executed between the appellant and 

the respondent, the possession of the apartment was subject to payment of 

the total sale consideration and other charges against the booked 

apartment by the appellant.  The appellant himself has defaulted in 

performing his part of the obligation as set out in the agreement dated 

17.08.2014 and now cannot put the onus of default on the respondent for 

delay in handing over possession of the apartment in question. 

5.4  The Regulatory Authority after appreciating the proper facts and 

circumstances of the case has passed a reasoned and detailed order 
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directing the respondent to hand over the possession of the apartment after 

payment of the remaining dues by the appellant.  The appellant, instead of 

complying with the order of the Regulatory Authority has preferred the  

instant appeal based on erroneous and new grounds, which were never 

agitated before the Regulatory Authority.  Hence the instant appeal is 

liable to be dismissed. 

5.5  The appellant is estopped from raising the issue of refund of the amount 

from the respondent on the ground of delay as the appellant admittedly 

has made a payment of Rs.7,00,000/- as late as on 20.04.2017, hence the 

question of handing over of the possession of the apartment in December 

2015 could not be raised as the said act of the appellant itself shows that 

the appellant had no issues with respect to delay in possession till the said 

period.  The appellant has failed to pay the remaining amount to the 

respondent even though the respondent is always ready and willing to 

provide possession of the flat to the appellant.  

5.6  It is settled principle of law that a new plea cannot be agitated at the 

appellate stage.  The appellant by way of the instant appeal for the first 

time is agitating the issue of the respondent not having completion or 

occupancy certificate from the Ghaziabad Development Authority.  The 

appellant never raised the said issue before the Regulatory Authority in 

the original complaint.  Hence, this Tribunal may discard the said plea of 

the appellant and may dismiss the instant appeal.  

6.  The appellant filed his reply to the objection of the respondent to the 

grounds of appeal denying the averments made by the respondent and 

reiterating the averments made in the memo of appeal.   He has further 

submitted that registration of the project is duty imposed by the Act 2016 

upon builder.  It does not mean that any aggrieved person cannot approach 

the Tribunal to resolve his disputes and grievances. Thus, the present 

appeal is not only maintainable on merit but also comes within the 

purview of the Act 2016.  

6.1  The amount of Rs.24,95,222/- mentioned by the respondent to have been 

paid by the appellant is totally wrong; rather than Rs.30,48,042/- has been 

paid by the appellant against total agreed amount of Rs.31,26,250/-.  

Therefore, the allegation of defaulter on the part of the appellant is false 
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and concocted; rather than the respondent failed to perform its part of 

obligation. 

6.2  The possession of the apartment was to be provided subject to payment of 

total sale consideration except 5% (on possession) and the appellant has 

paid Rs.78105/- more than the consideration amount as demanded.  Hence 

the allegation of defaulter in performance of his part has only been made 

by the respondent to misguide the Tribunal. 

7.  Heard Shri Rajesh Kumar Singh, learned counsel for the appellant and Dr. 

Azhar Ikram, learned counsel for the respondent.  

 8.  The appellant is aggrieved by the order of Regulatory Authority dated 

02.09.2019 whereby the direction was given to the respondent to provide 

possession of the unit in question. 

9.             It is the admitted fact that the present project of the respondent is not 

registered, therefore, the provisions of the Act of 2016 are not applicable 

on the same in view of the judgment of Hon’ble Supreme Court in Civil 

Appeal No.(s) 6745-6749 of 2021 (M/S Newtech Promoters & 

Developers Pvt. Ltd. Vs. State of U.P. & others) decided on 11.11.2021. 

10.  On examination, we found that the entire Act 2016 has been divided into 

10 Chapters.  Chapters II, III and IV relate to Registration of Real Estate 

Project & Registration of Real Estate Agents, Functions  & Duties of 

Promoter, and Rights & Duties of Allottees, respectively.   Rest of the 

chapters are regarding establishment of the Regulatory Authority, Real 

Estate Appellate Tribunal,  Offences, Penalties and Adjudication, Finance, 

Accounts, Audits and Reports etc.  

11.  The Hon’ble Supreme Court in M/S Newtech Promoters & Developers 

Pvt. Ltd. Vs. State of U.P. & others (supra) framed a question in order to 

examine as to whether the Act 2016 is retrospective or retroactive in its 

operation and what will be its legal consequence if tested on the anvil of 

the Constitution of India.  After thorough scrutiny the Hon’ble Supreme 

Court was pleased to observe that the intention of the legislature by 

necessary implication and without ambiguity is to include those projects 

which were ongoing and in cases where completion certificate has not 

been issued within fold of the Act.  The provisions of the Act 2016 will 
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apply after getting the on-going projects and future projects registered 

under Section 3 to prospectively follow the mandate of the Act 2016.  

Relevant paras 52, 53 and 54 of the aforesaid judgment are reproduced as 

follows:-- 

“52. The Parliament intended to bring within the fold of the 
statute the ongoing real estate projects in its wide amplitude 
used the term “converting and existing building or a part 
thereof into apartments” including every kind of 
developmental activity either existing or upcoming in future 
under Section 3(1) of the Act, the intention of the legislature 
by necessary implication and without any ambiguity is to 
include those projects which were ongoing and in cases 
where completion certificate has not been issued within fold 
of the Act. 

53. That even the terms of the agreement to sale or home 
buyers agreement invariably indicates the intention of the 
developer that any subsequent legislation, rules and 
regulations etc. issued by competent authorities will be 
binding on the parties. The clauses have imposed the 
applicability of subsequent legislations to be applicable and 
binding on the flat buyer/allottee and either of the parties, 
promoters/home buyers or allottees, cannot shirk from their 
responsibilities/liabilities under the Act and implies their 
challenge to the violation of the provisions of the Act and it 
negates the contention advanced by the appellants regarding 
contractual terms having an overriding effect to the 
retrospective applicability of the Authority under the 
provisions of the Act which is completely misplaced and 
deserves rejection. 

54. From the scheme of the Act 2016, its application is 
retroactive in character and it can safely be observed that the 
projects already completed or to which the completion 
certificate has been granted are not under its fold and 
therefore, vested or accrued rights, if any, in no manner are 
affected. At the same time, it will apply after getting the on-
going projects and future projects registered under Section 
3 to prospectively follow the mandate of the Act 2016.” 

12.  As the project of the respondent is not registered with UPRERA, 

therefore, in view of the observations of the Hon’ble Supreme Court in  

M/S Newtech Promoters & Developers Pvt. Ltd. Vs. State of U.P. & 

others (supra), neither the complaint before the Regulatory Authority nor 

the appeal before the Tribunal is maintainable.   
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13.  Accordingly, the appeal is dismissed.  

14. However, it is open for the appellant to raise the issue of registration of 

the project of the respondent on the administrative side of the Regulatory 

Authority, as the Regulatory Authority performs administrative as well as 

quasi judicial functions separately.  

15.      No order as to costs. 

 

Dated: 23.05.2022      (K.K. Jain)         (D.K. Arora) 
Shakir 

 

 


