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1. This appeal has been preferred by the appellants under Section 44 of the

Real Estate (Regulation and Development) Act, 2016, against the
impugned order dated 07.01.2022 uploaded on 21.01.2022 passed by the
learned Adjudicating Officer, U.P. Real Estate Regulatory Authority,

Regional office at Greater Noida, Uttar Pradesh in Complaint No.
ADJ/NCR144/01/68668/2021 whereby the learned Authority was pleased

to dismiss the complaint filed by the complainant.

2. The facts of the case, in brief, as culled out from the memo of appeal, are

that the appellants have booked a plot No. D-225, admeasuring 251.166

sq.yards in project Greenbay Golf Village, Sector- 22D, Yamuna

Expressway, Uttar Pradesh which is being developed by the Respondent

herein.

2.1 After depositing the booking amount with the respondent, the respondent

issued allotment letter dated 15.06.2011 in favour of the appellants along

with payment plan.

2.2 The confirmation was executed between the appellants and the respondent

on 29.09.2012. Terms and conditions of the Confirmation are self-

explanatory.
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As per payment plan, the total agreed sale consideration of the booked
plot was Rs.50,85,646/- (Rupees Fifty Lakh Eighty Five Thousand Six
Hundred Forty Six only) Out of the above sale consideration, the
appellants have already paid an amount of Rs.29,68,519/- (Rupees
Twenty Nine Lakh Sixty Eight Thousand Five Hundred Nineteen only) to
the respondent. The above amount is duly received and acknowledged by

the respondent against receipts.

2.4 At the time of booking of the above plot, the respondent herein agreed and

2.5

2.6

assured the appellants that possession of the booked Plot shall be handed
over to the appellants in 18 months with grace period of 90 days. In this
manner the respondent was to deliver possession of the booked plot on or

before on 28.06.2014. (para 4.1 of the "Confirmation" dated 29.09.2012).

The respondent completely failed to keep its promise and failed to
handover possession of the booked plot in agreed period of time.
Aggrieved with aforesaid acts of the respondent, the appellants filed
complaint before the learned Real Estate Regulatory Authority vide
Complaint No.1020172303. The complaint filed by the appellants was
allowed by the Ld. Authority vide order dated 02.07.2018.

The appellants had preferred an appeal against order dated 02.07.2018
passed by the Ld. U.P. Real Estate Regulatory Authority, Lucknow in
Complaint No. 1020172303 praying to enhance the interest but the same
was subsequently withdrawn by the appellants and this Hon'ble Tribunal
was pleased to allow the appellants to withdraw the Appeal.

2.7 Thereafter, the appellants filed Execution Petition before the Ld. Authority

2.8

and the Ld. Authority was pleased to issue Recovery Certificate on

15.11.2021

It is respectfully submitted that the promoter had sold the plot to the
appellants which was under farmers’ dispute. The promoter has not
disclosed the same. The promoter also failed to handover possession of
the plot in agreed period of time. Promoter also failed to complete the
facilities and amenities in the project. Due to non-compliance of
confirmation, the appellants suffered a lot physically, mentally and

financially and  hence, filed  complaint  bearing  No.



ADJ/NCR144/01/68668/2021 for compensation before the Ld.
Adjudicating Authority, UP RERA.

2.9  The respondent appeared before the Ld. Adjudicating officer and filed
reply.

2.10 The appellants filed rejoinder to the reply on 21/08/2021.

2.11 The Ld. Adjudicating officer without appreciating with the facts and
circumstances of the case and without considering the pleadings on
record and submissions made, dismissed the complaint filed by the
appellants vide order dated 07.01.2022, holding that the appellants
approached the Ld. Adjudicating officer for execution of order.

2.12 Hence the appellants have filed the present Appeal on the following

grounds:

A. Because the impugned order dated 07/01/2022 passed by the
Ld. Adjudicating officer has been passed without appreciating
with the facts, pleadings, submissions and documents on record

as such the same is bad in law and is liable to be set aside.

B. Because the Ld. Adjudicating officer has wrongly hold that the
Appellants had approached the Ld. Adjudicating officer for
execution of order. It is respectfully submitted that the
Appellants have not prayed anywhere before the Ld
Adjudicating officer to execute the order passed by RERA
rather the Appellants had approached the Adjudicating officer
by way of filing complaint praying to compensate the
Appellants because the Respondent completely failed to
discharge its obligations imposed on him under the RERA in
accordance with terms and condition of the agreement.
Therefore, the findings of the Ld. Adjudicating officer are

totally wrong and are liable to be set aside.

C. Because the Appellants specifically pleaded before the Ld..
Adjudicating officer that they suffered physically, mentally and
financially because the promoter completely failed to cxecute
it's part of agreement. The Appellants specifically pleaded that
the Appellant hide the fact that the plot sold to the Appellants



are in farmer's dispute. The Respondent keep accepting the sale
consideration without disclosing the actual facts and befooled
the Appellants for a period of more than 10 years. The
Respondent failed to execute its part of agreement and also
failed to complete the project as per promise made and
handover possession of the plot in agreed period of time. The
Promoter further completely failed to develop project as per
promise made in the brochure. Because of failure of
Respondent to discharge it's part of agreement, the appellants,
suffered a lot physically, mentally and financially and as such

the Appellants are entitled for appropriate compensation.

Because section 18 of the Real Estate (Regulation and
Development) Act, 2016 clearly provided the provisions of

compensation.

Because the Ld. Adjudicating authority had given it's finding
going beyond the pleadings of the case. The Ld. Adjudicating
authority has completely failed to consider the fact that the
prayer for compensation was made on the ground of non-
performance of agreement and failure of the Respondent to
discharge it's contractual obligation because of which, the
appellants suffered a lot physically, mentally and financially
but the Ld. Adjudicating officer has not considered these facts
therefore, the order passed by the Ld. Adjudicating officer is

bad in law and the same is liable to be set aside.

Because the impugned order passed by the Ld. Adjudicating
officer is completely against the provisions of section 18 of the
Act. While adjudicating the complaint, the Ld. Authority
completely ignored the fact that the Appellants have booked
the plot in the year 2011 and the possession of the same was to
be given in 18 months but the Respondent deliberately and
intentionally failed to handover possession. Inspite of specific
order for refund, the Respondent is not complying the order
and as such Appellants are still suffering a lot. This fact is

completely overlooked by the Ld. Adjudicating officer while



adjudicating the complaint therefore, the impugned order
passed by Ld. Adjudicating officer is bad in law and the same

is liable to be set aside.

G. Because from order passed by the Ld. Adjudicating authority is

self-contradictory. In one hand while recording submission of
complainant in para 2 and para 4, the Ld. Adjudicating
authority itself recorded that the prayer for compensation made
because the opposite party did not disclose the fact that there is
farmer dispute and also failed to develop the facilities as per
brochure but in the findings at para 9(i1), the Ld. Adjudicating
officer has recorded that the complaint is made because the
opposite party has not refunded the amount in compliance of
previous order. And further in para 9 (ii1) and 9 (iv) hold that
there is no provisions to compensation for non-compliance of
order. It is respectfully submitted before this Hon'ble Tribunal
that the Appellants never pleaded before the Ld. Adjudicating
officer to compensate the Appellants for non-compliance of
previous order because the Appellant had already filed
execution request and Recovery Certificate has already been
issue. The Ld. Adjudicating officer has not recorded any
findings on the grounds on which the prayer for compensation
was made therefore, the order passed by the Ld. Adjudicating

Officer is not sustainable and is liable to be set aside.

The appellants have prayed for the following reliefs :-

(a)

(b)

Admit and allow the present appeal and set aside the impugned
final order dated 07.01.2022, uploaded on 21.01.2022, passed by
the Adjudicating Officer, Greator Noida in Complaint
No.ADJ/NCR144/01/68668/2021, in the interest of justice.

Award cost of litigation in favour of appellants and against the

respondent.

The respondent/promoter has filed objection to the memo of appeal and

submitted that the instant appeal is devoid of merits and truth and has

been filed with the sole motive to harass the respondent and is the abuse

of process of law and is filed with the sole intention to extort benefits



4.1

4.2

4.3

from the respondent which cannot be countenanced in any manner,

whatsoever.

Respondent further submits that in order to understand the reality behind
the controversy, certain correct facts are necessary to be brought before
this Tribunal. On 05.11.2010 the Yamuna Expressway Industrial
Development Area, Gautam Budh Nagar came out with the Scheme
YEA-RTO02 (residential Township) (the “scheme”) for the allotment of
residential township plots in Sector-D in Yamuna Expressway for a lease
period of 90 years, on the basis of actual acquisition and physical
possession. The respondent which being a special purpose Company
formed by M.s Oriss Infrastructure Pvt.Ltd. in consortium with other
three Companies, having M/s Oriss Infrastructure Pvt.Ltd as a lead

member of the Consortium.

M/s. Oriss Infrastructure Pvt.Ltd. being lead member of consortium
accordingly to the scheme applied for allotment of residential Township
Plot at Sector 22-D, on which application YEIDA authority on
27.12.2010 was pleased to accept the quoted rate for allotment.
Accordingly YEIDA authority issued a reservation letter tin the name of
lead member of the Greenbay’s consortium, thereby agreeing to allot the
Residential Township Plot TS-6 at Sector-22D in YEIDA are having an
approx.. area of 4,00,000 sq.meters at a total premium of
Rs.1,88,000,00,00/- and according to Clause G-3 of the Scheme, 10% of
the total premium of plot i.e. Rs.188,000,00,00/- were asked to be
deposited within 30 days from the date of issuance of the reservation
letter. In regards to the same Rs.10 Crores had been paid as earnest
money, thereafter balance of Rs.8,80,000,00/- were to be paid within 30

days from the date of issuance of the reservation letter.

Thereafter, pursuant to the above on 17.02.2011, YEIDA authority issued
a formal allotment letter in the name of lead members of the Greenbay’s
consortium. In the said allotment letter the total premium was liable to be
paid by the consortium in 16 instalments, commencing from 17.08.2011
upto 17.02.2019. Finally YEIDA allotted the residential Township Plot
No.T.S.6 at Sector 22D in YEIDA having an area of 408622 sq.meters.

Thereafter YEIDA executed a registered lease deed in favour of the



Greenbay on 27.03.2012. In the above said lease deed it was mentioned
that out of Rs.192,05,23,400/- the entire premium of the allotted plot,
Rs.57,61,57,020/- had been paid and rest amount was agreed to be paid as

per 16 instalments fixed, as mentioned in the lease deed.

4.4. Possession certificate was also issued by YEIDA authority on 08.03.2012.

4.5

4.6

4.7

4.8

However, unfortunately the possession was only delivered on papers and
the actual physical possession was not handed over to the Greenbay on
account of huge farmer agitation and as well as on account of the certain
stay orders, granted by the Hon'ble High Court of Allahabad in the
different writ petition filed by some land owners, whose land was

acquired for developing the residential township.

However, YEIDA authority did not mention this fact cither at the time of
issuing the allotment letter or when the lease deed was executed or the
possession certificate was issued. It was only on the representation of the
Respondent that the YEIDA authority, for the first time informed vides
its letter dated 03.08.2021 mentioning therein about the different interim
orders on certain Khasra Numbers, which are the part of the allotted plot

to the Greenbay, however those Khasra Numbers were not mentioned.

Accordingly on 08.08.2012 Greenbay after coming to know again
requested YEIDA authority to handover the physical possession of the
allotted plot and further to declare "Zero period" till the time the physical
possession is made available to the Greenbay. Identical requests were
made by the Greenbay on 02.01.2013 upon which YEIDA authority
declared 'zero period with effect from 27.03.2012 upto 29.01.2013.

The letter dated 04.02.2013 was sent by YEIDA to the Greenbay,
declaring the zero period in respect to the Grrenbay's allotted plot with
effect from 27.03.2012 upto 29.01.2013, however, despite it the peaceful
and vacant possession of the entire plot was not handed over to the
Grenbay. In view of this, Greenaby was again constrained to approach
YEIDA by sending its representation dated 13.02.2013, 14.06.2013 and
24.07.2013.

In the reorientation dated 24.07.2013, the Respondent had mentioned that
about 84277.9089 Square Meters is total area, which is under litigation /

stay and therefore the Greenbay is completely unable to develop its



4.9

4.10

4.11

township, because the physical possession has not been handed over to
the Respondent. It is further important to mention here that although on
the majority of the land there was no interim order, but because of the
above said 84277.9089 Square Meters area included in the Greenbay's
allotted plot it was not practically feasible or possible for the Greenbay to
develop its site, as the said area was located in different part of the

allotted plot.

Thereafter, without giving any reply to the representation made by
Greenbay, YEIDA raised a demand by issuing letter dated 16.08.2013,
thereby asking Greenbay to deposit a sum of Rs. 65 Crores with interest
within a month, failing which YEIDA may cancel the Greenbay's

allotment.

Therefore, the Respondent Company again represented to YEIDA vide
reorientation dated 29.08.2013, apprizing about the circumstances and
situation, in which the respondent was unable to develop its township as
per schedule, because of interim / stay orders granted by Hon'ble High
court in respect to 84277.9089 Square Meters land and as well as because

of the huge farmer agitation.

Dehors the above fact, afresh demand including the penal charges /
interest was raised by YEIDA authority on 20.08.2014, which was again
replied by the respondent vide its representation dated 24.09.2014. On
01.12.2014 a letter was issued by YEIDA authority, demanding Rs.
1770/- per square meters from the Respondent in lieu of "no litigation

intensive" to be paid to the land owners, whose land was acquired.

4.12 On 28.05.2015, the Greenbay represented to the General Manager

4.13

(Builders) of YEIDA authority, informing him that the demand raised in
respect to the payment of 1770 Square Meters in lieu of no litigation
incentive is illegal and unjustified. The Greenbay further requested in its

representation that till the time the possession of the entire piots, a "zero

period" may be declared beyond 29.01.2013.

On 28.03.2016 in pursuance of the 55th Board Meeting of YEIDA
authority, a unanimous decision was taken to declare a "zero period"
subject to the certain contingencies including a situation where the

possession of the allotted plot has not been handed over or any stay order



on the transfer of possession is operating. In pursuance of the said board
meeting and the office order, Greenbay again file representation dated

18.04.2016, requesting therein to grant" zero period".

4.14 Further on 01.02.2017, the Greenbay again represented before the Chief

4.15

Executive Officer of YEIDA authority to declare the zero period and as
well as not to raise any demand beyond the allotted rate of Rs.4700 per

Square Meters.

In reply of the request being made by the Greenbay, YEIDA issued a
letter on 07.03.2017, thereby granting the benefit of zero period policy
with effect from 30.01.2013 uoto 30.12.2016 only in respect to 55285
Sqaure Meters land. It is also by the same letter demanded no litigation

incentive @Rs. 64.7% to the tune of Rs. 19,27,88,748/-

4.16 The amount mentioned in the letter dated 07.03.2017 in respect to the lease

premium also includes the demand of exgratia payment @ Rs.110 per
Sqaure Meters, which was never demanded from the Respondent as the

same was never a condition to the lease deed.

4.17 Therefore the Respondent Company challenged the aforesaid orders/

4.18

4.19

demand by filing a Writ C no. 61358 of 2017 before Hon'ble High Court
at Lucknow wherein an interim order was passed whereby the Hon'ble
High Court has directed not to take coercive measures against the
Respondent for recovery of balance amount, and the said Writ Petition is

still pending for final adjudication.

It is also relevant to point out that despite are under stay and farmers
agitation, the Respondent with great difficulty was able to develop the
township and accordingly part Occupation Certificate was issued by
YEIDA to the Respondent vide letter dated 29.12.2017, but the same was
also cancelled by YEIDA due to the reason of making non-payment of
dues by the Respondent, which as stated above were already under

dispute.

It 1s relevant to point out here that in the above said Writ Petition, the
Respondent to show its bonafide has already deposited Rs. 10 Crores
pursuant to the orders of Hon'ble High Court and further the Respondent
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have further been directed to deposit an amount of Rs. 17 Crores and the

same was also complied with.

It further needs to be submitted for the due consideration of your goodself
that the pace of development work was also hampered in a considerable
manner on account of the reasons that several projects of various builders
which were stranded due to the said facts and circumstances as
enumerated herein above started at more or less the same time, which
resulted in, and caused a major strain on the otherwise limited necessary
raw materials for the development work and their resultant shortage, and
that the Respondent Company had no alternative in the said situation, but
to face the same and execute the construction work for the Said Project in
the face of the increased rates and shortage, and this very severe strain on
the limited sources and its consequent shortage, in fact was a major

reason for the slow development work and resultant delay for months.

4.21 The Government of Uttar Pradesh has recently in the month of January,

4.22

2020 come out with the policy regarding Zero Period and the Respondent
Company has already applied for the relief under the said Policy.

It would not be out of place to mention that there was a Stoppage of
construction due to directions / orders of the 'Environment Pollution
(Prevention & Control) Authority for National Capital Region' and the
Hon'ble Supreme Court to curb the air pollution in the region. It is
pertinent to mention herein that considering the hazardous air pollution
and public health emergency, the 'Environment Pollution (Prevention &
Control) Authority for National Capital Region' has time and again
passed various orders/directions to stop construction activities in the
region to combat the alarming air pollution. The Hon'ble Supreme Court
has also passed various orders/directions to stop construction activities
from time to time. The wvarious orders/directions passed by the
"Environment Pollution (Prevention & Control) Authority for National
Capital Region' and the Hon'ble Supreme Court to stop construction
activities are collectively annexed herewith for your ready reference and
perusal. In the October to December, 2019, the construction work of the
Said Project remained suspended due the Order/directions passed by the

'Environment Pollution (Prevention & Control) Authority for National
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Capital Region' through its Letter dated 01.11.2019 (annexed herewith as
'Annexure-1') and the also by the Hon'ble Supreme Court through its
Order dated 04.11.2019 (annexed herewith as 'Annexure-2') and
09.12.2019 (annexed herewith as 'Annexure-3"); i.e. cumulatively their
orders/directions to stop construction activities remained in force from
01.11.2019 till 09.12.2019 ie. for 39 clear days. The Hon'ble Supreme
Court of India modified its earlier Order dated 04.11.2019 through its
Order dated 09.12.2019 and permitted the construction activities from 6
am to 6 pm and hence partially banned the construction activities from 6
pm to 6 am. Thus, the construction work remained stopped/suspended for
a period of 39 clear days which has consequently put the development
work behind the schedule by the further time period of approx. 6 months
more due to the time consumed in mobilization and rearrangement of the
construction material, equipment and laborers required thereof. It further
needs to be submitted for the due consideration of your goodself that the
pace of development work was also hampered in a considerable manner
on account of the reasons that several projects of various builders which
were stranded due to the said facts and circumstances as enumerated
herein above started at more or less the same time, which resulted in, and
caused a major strain on the otherwise limited necessary raw materials
for the development work and their resultant shortage, and that the
Applicant Company had no alternative in the said situation, but to face
the same and execute the construction work for the Said Project in the
face of the increased rates and shortage, and this very severe strain on the
limited sources and its consequent shortage, in fact was a major reason

for the slow development work and resultant delay for months.

Just when the construction ban was completely lifted in February 2020,
within a span of one month, unfortunately, Covid-19 spread over in the
world including our Country and due to outbreak of Covid-19 in the
County and in order to prevent the outbreak of the same the Government
of India had passed the directions/orders for immediate adoption of
measures to ensure social distancing in order to prevent the transmission
of the virus and in the light of announcement dated 24.03.2020 by the
Hon'ble Prime Minister of India declaring three-week nationwide

lockdown starting midnight of 24.03.2020 and subsequent order dated
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24.03.2020 vide No. 40-3/2020-DM-1(A) passed by the Government of
India, Ministry of Home Affairs there was a nationwide lockdown for a
period of 21 days w.e.f. 25.03.2020 to 14.04.2020, which was further
extended till 30.04.2020, which was further extended till 17.05.2020,
which was extended from 18.05.2020 to 07.06.2020 by various orders
passed by the Ministry of Home Affairs' Government ofIndia.

It would not be out of place to mention here that due to the
abovementioned nationwide lock down the construction work and other
allied work remained completely stopped / suspended w.e.f. the date of
announcement of lockdown which has consequently put the development
work behind the schedule by the further time period of approx more than
a year due to the time consumed in mobilization and rearrangement of the
construction material, equipments and laborers required therefor. It is
further submitted that due to this lockdown, the entire migrant labour

returned to their respective resulting in halt of the construction site,

4.25 It is humbly submitted that in the light of the above said facts it makes it

abundtly clear that the intentions of the Respondent was never to delay
the possession or the completion of the project, however in the present
case the Respondent himself became a victim. However even be as it may
the Respondent with great hardship has now completed almost all the
development work and has in past also offered possession of the unit in
question to different allottees. That further the Respondent is also taking
all necessary steps and remedies with the Authority as also before the
Hon'ble High Court so that the possession of the units in the project can
be allotted at the earliest.

4.26 It is pertinent to mention here that in the light of the above, terms and

4.27

conditions of Clause (4.1) of the Allotment/confirmation agreement is
very important to be noted which provided that the Respondent shall
offer the possession of the units within 18 months from the date of
agreement with a grace period of 90 days subject to force majeure events

therein.

In view of the facts stated herein above, it is crystal clear that the delay in

possession of the present project is for the reason of Force Majure 1.e.
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reason beyond the control of the Respondent and as such the Respondent

cannot be punished for the same.

4.28 Tt is further submitted that the project got delayed for the reason of delay
in payments by the allottees, as most of the allottees like the appellant
herein delayed in making timely payment and hence completely breached

their obligatory duties as envisaged under Section 19 of the Act.

4.29 At this stage, it is most pertinent to mention here that, the Respondent
Company has opened an escrow account with YEIDA Authority to clear
the outstanding against the authority, and in said account, the consumers
themselves can deposit their liabilities against their respective plots, so
that, the liabilities of the YEIDA can be cleared as soon as possible and
accordingly OC may be issued.

4.30 It 1s extremely germane to mention here that in terms of the Policy of
YEIDA the Respondent Company had applied for grant of partial
Completion Certificate of the project on 04.11.2019 but due to delay in
process of the file with YEIDA, for the reasons, best known to them and
outbreak of pandemic of COVID-19 in the country the grant of Partial
Completion Certificate of the Project got delayed. It is extremely
germane to bring it to the knowledge of this Hon'ble Bench that on
28.09.2020 the Respondent Company had received the partial occupancy
certificate for 201 plots.

4.31 It is further submitted that the Respondent Company is constant following
up the YEIDA for grant of remaining completion certificate which is
taking more time than expected, due to various reasons, on the part of the
YEIDA. However, the Respondent Company is expecting the same any

moment.

4.32 The Respondent Company had applied for the re-schedulement of the
outstanding payment under the re-schedulement policy of the YEIDA and
had paid the entire payment to the tune of Rs. 35 Crores to the YEIDA
towards re-schedulement and is expecting the re-schedulement order any

moment.

4.33 It is further extremely germane to bring it to the knowledge of this
Hon'ble Bench that the in view of the re-schedulement policy of YEIDA
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and in furtherance of the part payments towards re-schedulement
payment the Respondent Company vide its letter dated 08.09.2021 had
applied for the OC for the remaining plots with the YEIDA and till date
the same is pending before YEIDA. It is further germane to mention here
that qua the Said Notification the Respondent Company falls under the
category of deemed OC. The True Copy of the application for OC is

annexed as Annexure R to this Reply.

In view of the above said detailed reply, it is crystal clear that all the
issues and grievances of Appellants are raise, vexatious, mischievous and
misleading. It is denied that the complainant is entitled for any relief as
prayed for by the Appellant. Hence, the present Appeal has become
Infructuous as stated hereinabove; therefore, the said Appeal may kindly

be rejected in the interest of justice.

Appellants have filed reply to the objections filed by the respondent

reiterating the averments made in the memo of appeal.

Heard Sri Kailash Prashad Pandey, learned counsel for appellant and Sri

Sarvesh Tewari, learned counsel for respondent on appeal.

Learned counsel for appellant submits that due to delay of project, the
appellant filed a complaint before the Regulatory Authority for refund of
the amount and interest which was decided by order dated 02.07.2018
against which the appeal was filed by the allottee before this Tribunal
which was dismissed due to withdrawal of the same by the
allottee/appellant and allottee filed execution case before the Executing
Authority for the execution of order dated 02.07.2018, which is pending
before the Regulatory Authority.

Learned counsel for appellant submits that another complaint for
compensation due to the delay of possession was filed before the
Adjudicating Officer, which was decided on 07.11.2022 (impugned
order) against which present appeal has been filed by the
allottee/appellant.

Learned counsel for appellant further submits that allottee is entitled to

compensation apart from refund of principal amount and interest thereon.
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Learned counsel for respondent submits that second complaint before the
Adjudicating Officer was in the form of execution of the first order,
therefore, the Adjudicating Officer rejected the second complaint of the
allottee vide impugned order dated 07.01.2022.

Learned counsel for appellant has argued that the appellant has filed
Complaint No.1020172303, dated 03.12.2013 before the Regulatory
Authority for refund of amount of Rs.29,68,519/- deposited for the
allotment of plot with respondent with interest thereon, which was
decided vide order dated 02.07.2018 by which Promoter/Builder was
ordered to refund the principal amount deposited by the allottee Sachin
Agrawal with interest at the rate of MCLR+1% from the date of deposit
till the date of payment and for compensation under Section 18 of Act,
2016. Allottee filed another Complaint No.ADJ/NCR144/01/68668/2021
on 20.01.2021 in which compensation was sought on the ground of delay
in possession, defective title of land and failure to discharge duties as per
Act/Rules/Regulations and agreement for sale. Learned Adjudicating
Officer rejected the allottee’s complaint for compensation on the ground
that complainant’s main grievance is regarding non-compliance of order
of Regulatory Authority by the promoter by not refunding the principal
amount and interest. Learned Adjudicating Officer rejected the complaint
for compensation on the ground that Adjudicating Officer has no authority
to grant compensation for not complying the order of the Regulatory

Authority.

Learned counsel for appellant submitted that complainant has no-where
requested for compensation on the ground of not complying the order of
learned Regulatory Authority. He further submits that the learned A.O.

has passed the impugned order beyond the pleadings and prayer.

Learned counsel for respondent has submitted that learned A.O. has
passed the order as per the prayer made in the complaint and in

accordance with law applicable.

In order to analyze the issue involved in this appeal, following questions

are framed :

Whether learned Adjudicating Officer has passed the impugned order
dated 07.01.2022 beyond the prayer and pleadings of the complaint ?
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Whether the appellant/allottee/complainant is also entitled to seek
compensation before learned Adjudicating Officer besides the refund of
principal amount + interest due to delay of project, if complainant/allottee

wishes to exit from the project.

Answer to Question No.l:- Complaint No.1020172303 was filed for the
refund of principal amount + interest due to the delay in project because
the allottee conveyed his wish to exit from the project, learned Regulatory
Authority granted refund of delay amount i.e. Rs.29,68,519/- with interest
at the rate of MCLR+1% from the date of deposit till the date of payment.
Allottee filed Misc.Case No.110/2019, which was later on converted into
Appeal No.610/2020, which was dismissed on 19.01.2021 as not pressed
by the appellant/allottee. Therefore, the appeal was not decided on merit
and the order of the Regulatory Authority dated 02.07.2018 has attained
finality.

Now it is admitted fact that the project got delayed and appellant/allottee
conveyed his wish to exit from the project and filed complaint for refund
of amount with interest which was allowed by the Regulatory Authority as

mentioned herein above.
“ Section 18(1) of Act lays down following provisions :-

18. Return of amount and compensation.—(1) If the promoter fails to
complete or is unable to give possession of an apartment, plot or
building.—

(a)  in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

(b)  due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy
available, to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such rate as
may be prescribed in this behalf including compensation in the manner as
provided under this Act :”

The above provision clearly mentions that if allottee wishes to withdraw
from the project on the ground of delay, allottee is entitled for principal

amount, interest thereon including compensation.
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The Hon’ble Supreme Court in the case of M/s. Newtech Promoters and
Developers Pvt.Ltd. Vs. State of U.P. and others [2021(11) ADJ 280],
[2022(1) R.C.R. (Civil) 357] while dealing with the jurisdiction of the
Authority and the Adjudicating Officer under the provisions of the Real
Estate (Regulations and Development Act, 2016 has framed a question as

follows :-

“l. Whether the authority has jurisdiction to direct return/refund of the
amount to the allottee under Sections 12,14,18 and 19 of the Act or the
jurisdiction exclusively lies with the adjudicating officer under Section 71

of the Act ?”

After elaborate discussion, the Hon’ble Aped Court at paragraph 86 held
that :

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is that
although the Act indicates the distinct expressions like ‘refund’, ‘interest’,
‘penalty’ and ‘compensation’, a conjoint reading of Sections 18 and 19

clearly manifests that when it comes to refund of the amount, and interest

on the refund amount, or directing payment of interest for delayed

delivery of possession, or penalty and interest therein, it is regulatory

authority which has the power to examine and determine the outcome of a

complaint. At the same time, when it comes to a question of seeking the

relief of adjudging compensation and interest thereon under Sections

12,14,18 and 19, the adjudicating officer exclusively has the power to

determine, keeping in view the collective reading of Section 71 read with

Section 72 of the Act. If the adjudication under Sections 12,14,18 and 19

other than compensation as envisaged, if extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit and
scope of the powers and functions of the adjudicating officer under
Section 71 and that would be against the mandate of the Act, 2016.”

Joint analysis of Section 18(1) and law propounded by the Hon’ble
Supreme Court in the above referred case of M/s. Newtech Promoters
(supra) reveals that if allottee wishes to withdraw from the project on the

ground of delay by the promoter/builder, allottee is entitled for refund of
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principal amount, interest thereon including compensation. Learned
Regulatory Authority has jurisdiction to decide the complaint regarding
refund of amount and interest thereon while learned Adjudicating Officer
has authority/jurisdiction to decide the complaint regarding compensation

1ssue.

In the present case, learned Regulatory Authority has allowed the refund
of principal amount of Rs.29,68,519/- with interest at the rate of
MCLR+1%. Regulatory Authority has no jurisdiction to grant
compensation in such cases, therefore, the appellant has rightly filed
Complaint No.ADJ/NCR144/01/68668/2021 dated 20.01.2021 for

compensation.

Following grounds for compensation has been mentioned in

Complaint dated 20.01.2021 filed before the Adjudicating Officer :

“(1) Delay in possession : Complainant booked plot on 15.06.2011 and
paid sale price. Promoter promised to handover possession in 18+3
months but the same is not handed over till date.

(11))  Defective title of land : At the time of booking, promoter failed to
disclose that booked plot is in farmers’ dispute and they are not in position
to handover.

(i11)) Failure to discharge duties as per Act/Rules/Regulations and
Agreement for sale : Amenities not provided as per brochure registration
not renewed and Directors left without consent of buyers.

Other facts and details are mentioned as below :

Complainant has booked Plot No.D-225 situated in project Greenbay Golf
Village being developed by the promoter. It was promised that possession
shall be handed over in 18+3 months but the same is not handed over. Plot
booked by complainant is in farmers’ dispute but same was not disclosed
by promoter. Promoter told the cremation ground as Greenland. In order
to attract plot buyers promoter deviated the project from original layout
plan and sold land to Vihan Developer and gave access to this project
from Greenbay Project. Promised facilities are not developed. Promoter
has not renewed RERA Registration which is expired in December, 2017.
Promoter has also changed Directors without consent of buyers. All above
gave immense pain to the complainant and they suffered a lot physically
mentally and financially and need to be compensated appropriately for all

above.”
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Perusal of grounds and details mentioned in the Complaint dated
20.01.2021 reveals that it has no-where mentioned by the
allottee/complainant that promoter/builder is not complying the order
dated 02.07.2018, passed by the Regulatory Authority for the refund of
principal amount with interest and complainant has also no-where prayed
for recovery of above amount as compensation in the above complaint
filed before the Adjudicating Officer while the Adjudicating Officer has
observed at page-3 in the last para of his judgment that the main
complaint of the complainant is that opponent has not refunded the
amount in compliance of the order and due to which he suffered

physically, mentally and financially and has prayed for compensation.

Above analysis makes it amply clear that impugned order dated
07.01.2022, passed by the learned Adjudicating Officer is beyond the
pleadings and prayer of the complainant/allottee. Question No.l is

answered accordingly in favour of the appellant.

Answer to Question No.2:- From the facts and analysis mentioned above
it is clear that the appellant/allottee wishes to withdraw from the project
due to delay and his complaint for refund of amount with interest has been
allowed by the Regulatory Authority vide order dated 02.07.2018, passed
in Complaint No.1020172303. Neither any compensation was granted by
the Regulatory Authority nor the Regulatory Authority has jurisdiction to
grant compensation in such case of withdrawal by the allottee from the
project due to delay. It is also clear that learned Adjudicating Officer has
jurisdiction to entertain and decide the complaint filed by the allottee for
compensation in case of his withdrawal from the project due to delay.
Therefore, the allottee Sachin Agrawal has filed Complaint No.
ADJ/NCR144/01/68668/2021, dated 20.01.2021 before the Adjudicating
Officer for compensation due to delay in possession because he
withdrew/exited from the project due to delay. Complainant/allottee has
statutory right to seek compensation from promoter by filing a complaint
before the Adjudicating Officer when allottee has exited from the project.
Adjudicating Officer should have decided the complaint on merits
analyzing the pleas of both sides. Question No.2 is decided accordingly in

favour of the appellant.
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In view of the aforesaid discussions and conclusions of Question
nos.l & 2, the order of the Adjudicating Officer dated 07.01.2022 is not
sustainable in the eye of law being beyond the pleadings and prayer of the
complaint filed by the appellant before the Adjudicating Officer.

Accordingly the appeal is allowed. The impugned order dated 07.01.2022,
passed by the Adjudicating Officer in  Complaint No.
ADJ/NCR144/01/68668/2021 1is hereby set aside. Complaint No.
ADJ/NCR144/01/68668/2021 filed before the Adjudicating Officer is

restored to its original number to be decided on merits.

Learned Adjudicating Officer is directed to decide Complaint No.
ADJ/NCR144/01/68668/2021 of the appellant afresh after giving
opportunity of hearing to both the parties and decide the same
expeditiously, preferably within four months from the date of receipt of

copy of this order.

Registry is directed to send copy of this order to the Adjudicating Officer

concerned within a week.

Dated :13.12.2024

Irfan

(Rameshwar Singh) (Sanjai Khare)



