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. The aforesaid (09) appeals namely, Appeal Nos. 145/2019, 146/2019,
147/2019, 148/2019, 149/2019, 140/2019, 151/2019, 152/2019 & 153/2019
have been preferred against the same judgment and order dated 01.05.2019
(hereinafter referred to as impugned order) passed by the learned Regulatory



Authority, Gautam Budh Nagar in respective complaint. Vide the impugned
judgment and order dated 01.05.2019, the Regulatory Authority has dismissed
the complaint of the complainant wherein the complainant had sought the
relief in respective complaint for possession of two units (in Complaint No.
8201815070 possession of one unit) and penalty for delay in construction.
In all the aforesaid appeals, the facts are similar, the impugned judgment
and order is the same and the issue involved for consideration is the same,
therefore, for convenience they all are consolidated and decided by a

common order. The Appeal No. 145/2019 will be a leading case.

The related facts pertaining to all appeals are given in the following

chart :



S. | Appeal Flat No. Allotmen | Agreemen | Total Paid | Date of Relief Sought in
No | No. t Letter t to Sale Basic Price | Filing Complaint
. Dated Dated
Complai Relief Sought in
nt No. Appeal
1. | 145/2019 | (1). 605, 6" 01.08.201 | 04.08.2014 | Rs,20,00,000/ | 31.07.2019 | Possession of two units and
Floor, Tower- 4 - penalty for delay in
3(1,275 construction
8201815059 | Sq-ft)Morpheus —
Bluewell, To set aside impugned order
Greater Noida dated 01.05.2019 and for
grant of possession of all
). 804 gt units in time bound manner,
COTT Rs.20,00,000/ interest for delay period and
Floor, Tower- ) 31.07.2019 cost of litigation.
3(1,275 sq.ft.) 01.08.201
Morpheus 4
Bluewell,
Greater Noida
2. | 146/2019 | (1).2005, 01.08.201 | 04.08.2014 | Rs,20,00,000/ | 31.07.2019 | Possession of two units and
20™Floor, 4 - penalty for delay in
Tower-3(1,275 construction
sq.ft.) Morpheus
8201815066 Bluewell, To set aside
Greater Noida Impugned order dated
01.05.2019 and for grant of
(2). 2008, 20" possession of all units in
Floor, T _ time bound manner, interest
3((1)0;75 (S)ngr) Rs.20,00,000/ 31.07.2019 for delay period and cost of
Mo;“pheus' ’ 01.08.201 - litigation.
Bluewell, 4
Greater Noida
3. | 147/2019 | (1. 301,3" 01.08.201 | 04.08.2014 | Rs,20,00,000/ | 31.07.2019 | Possession of two units and
Floor, Tower- 4 - penalty for delay in
4(1,275 sq.ft.) construction
Morpheus
Bluewell,
8201815068 Greater Noida .
To set aside
y Impugned order dated
(2).701, 3 01.05.2019 and for grant of
Floor, Tower- Rs.20,00,000/ 31.07.2019 possession of all units in
4(1,275 sq.ft.) 01.08.201 . time bound manner, interest
Morpheus 4 for delay period and cost of
Bluewell,

Greater Noida

litigation.




148/2019 | (1). 1004, 10™ 01.08.201 | 04.08.2014 | Rs,20,00,000/ | 31.07.2019 | Possession of two units and
Floor, 4 - penalty for delay in
Tower-3(1,275 construction

8201815060 | S9-ft.) Morpheus
Bluewell,
Greater Noida To sot aside

Impugned order dated

(2).1405, 14" 01.05.2019 and for grant of
Floor, Rs.20,00,000/ 31.07.2019 possession of all unit's in
Tower-4(1,275 01.08.201 ) time bound manner, interest
sq.ft.) Morpheus 4 for delay period and cost of
Bluewell, litigation.
Greater Noida

149/2019 | (1).405, 4" 04.08.2014 | Rs,20,00,000/ | 31.07.2019 | Possession of two units and
Floor, Tower- 01.08.201 - penalty for delay in
3(1,275 sq.ft.) 4 construction

8201815061 Morpheus
Bluewell,
Greater Noida To set aside

impugned order dated

(2). 408, 4" 01.05.2019 and for grant of
Floor, Tower- Rs.20.00.000/ 31.07.2019 possession of all units in
3(1,275 sq.ft. _ o time bound manner, interest
Morpheus 01.08.201 f.oF de}ay period and cost of
Bluewell, 4 litigation
Greater Noida

150/2019 | (1).1904, 19" 01.08.201 | 04.08.2014 | Rs,20,00,000/ | 31.07.2019 | Possession of two units and
Floor, 4 - penalty for delay in
Tower-3(1,275 construction

sq.ft.) Morpheus




8201815056

Bluewell,
Greater Noida

(2). 1905, 15"
Floor,

To set aside

impugned order dated
01.05.2019 and for grant of
possession of all units in
time bound manner, interest

Tower-3(1,275 Rs.20,00,000/ | 31.07.2019 | for delay period and cost of
sq.ft.) Moi‘pheus 01.08.201 ) litigation
Bluewell, 4
Greater Noida
151/2019 | (1).104, 1" 01.08.201 | 04.08.2014 | Rs,20,00,000/ | 31.07.2019 | Possession of two units and
Floor, Tower- 4 - penalty for delay in
8201815062 | 3(1,275 sq.ft.) construction
Morpheus
Bluewell,
Greater Noida i
To set aside
2).105. 1% Fl impugned order dated
(T())ng_g(l 2705°r’ 31.07.2019 | 01:05:2019 and for grant of
sq.ft.) Mo Sheus Rs.20,00,000/ o possession of all units in
Bql.ue.well P 01.08.201 - time bound manner, interest
Greater I\,Ioida 4 for delay period and cost of
litigation
152/2019 | (1.101, 1% 01.08.201 | 04.08.2014 | Rs,23,00,000/ | 31.07.2019 | Possession of two units and
Floor, Tower- 4 - penalty for delay in
8201815065 | 3(1400 sq.ft.) construction
Morpheus
Bluewell,
Greater Noida To set aside
impugned order dated
(2).1501, 15" 01.05.2019 and for grant of
Floor, 31.07.2019 possession of all units in
Tower-3(1400 01.08.201 35'23’00’000/ time bound manner, interest
sq.ft.) Morpheus 4 for delay period and cost of
Bluewell, litigation
Greater Noida
153/2019 | (1).108, 1* 01.08.201 | 04.08.2014 | Rs,20,00,000/ | 31.07.2019 Possession of two units and
Floor, 4 - penalty for delay in




8201815070 | Tower-3(1275 construction

sq.ft.) Morpheus
Bluewell,

Greater Noida To set aside

impugned order dated
01.05.2019 and for grant of
possession of all units in
time bound manner, interest
for delay period and cost of
litigation

2.1

Thus, it is obvious that the impugned order is of the same date in all
appeals. The appellants have prayed for setting-aside the impugned
judgment and order dated 01.05.2019 and grant of possession of the flats in a
time bound manner alongwith stage wise time schedule of the completion of
the project as per Section 19(2) & (3) of the Act, 2016, and for grant of
payment of interest at such rate as deemed fit and appropriate by this
Hon’ble Tribunal for delay in possession from 05.08.2016 till the date of
actual possession in accordance with provisions of the Act, 2016.

Now, we are reproducing here a brief account of all these appeals :

The appellants by means of the instant appeals have assailed the impugned
judgment and order dated 01.05.2019, whereby the learned Regulatory
Authority, Gautam Budh Nagar has dismissed the complaints of the
complainants with a direction that the already litigation is pending between
the parties in some other Court.

The factual matrix of the case leading to instant appeal are as follows:

That on 01.08.2014, the appellant applied and was allotted 02 flats bearing
nos. 1004 on 10" floor and 1405 on 14™ floor both in Tower-3 by the
respondent in their upcoming project “Morpheus Bluebell” to be developed
on residential plot No. GH-04, Sector-40, Greater Noida (Noida Extension),
Gautam Budh Nagar, U.P. for Rs. 20,00,000/- each. It is pertinent to mention




2.2

2.3

24

2.5

that “Morpheus Bluebell” project is registered with learned Authority vide
registration number as UPRERAPRIJ11705.
That both the above stated flats were having a super built up area of 1275 Sq.
Ft. each and the entire payment towards the sale consideration of the above
said 02 flats amounting to Rs. 40,00,000/- was paid upfront in advance at the
time of booking thereof and nothing remains to be paid by the appellant
whatsoever. Hence, the appellant is an “allottee” in the real estate project
being developed by the respondent in terms of Section 2(d) of the Real Estate
(Regulation and Development) Act, 2016.
That at the time of allotment, the appellant was offered two payment plans (a)
one-time payment on which discount was available, and (b) installment plan
linked with construction of project by the respondent, and in view of discount
offered on one-time payment, the appellant paid the entire amount upfront in
advance to the respondent at the time of booking of the flats.
That possession of all the above stated 02 flats were to be handed over to the
appellant within a period of two years from the date of signing of Agreement
to Sell. Agreement to Sell was signed on 04.08.2014 and accordingly the
possession was to be handed over to the appellant latest by 04.08.2016.
That it has been about 05 years since the booking for the abovementioned 02
flats was made by the appellant with the respondent, however, the appellant,
has neither been handed over the possession of the said flats in question nor
has he received his money back from the respondent who has left the
appellant in lurk. The respondent is in fact trying to wriggle out of the said
transactions now, by terming the same to be financial transactions. The
respondent made bald allegation that it was a financial transaction but failed

to substantiate the same with any evidence, documentary or otherwise, and



2.6

2.7

2.8

2.9

the learned Authority relied upon the averment of the respondent without
any basis.

That after waiting for a considerable time and fearing for the fate/safety of
his hard earned money, the appellant approached Uttar Pradesh Real Estate
Regulatory Authority (UP RERA), Greater Noida Bench, Greater Noida
U.P. for the Redressal of his grievances in the form of getting the possession
of the above said flats. In the hearing held on 29.01.2019 before the learned
Authority, which is also duly recorded in the proceedings of that day as
uploaded on the website of the learned Authority, the respondent through its
counsel made a verbal offer that it is ready to handover possession of all the
flats to the appellant by June, 2020, but during the final arguments, it took a
diametrically opposite stand as to transaction being financial in nature, and
the learned Authority erroneously accepted this submission of the
respondent without having any supporting document or evidence.

That learned Authority dismissed the appellant’s complaint vide order dated
01.05.2019 which was communicated to the appellant vide e-mail dated
06.06.2019, that too without sending any certified copy of the said order till
date.

That the learned Authority dismissed the appellant’s complaint inter alia on
the ground of quantum of delayed penalty in the penalty clause and booking
of numerous flats depicting the appellant to be investor.

That the impugned order passed by the learned Authority is patently illegal
and unsustainable both in law as well as equity, being contrary to the facts,
pleadings, documents etc. on record and the appellant seeks to challenge the
same before this Hon’ble Appellate Tribunal, amongst others, on following
grounds :-

GROUNDS




Because, the impugned order dated 01.05.2019 passed by the learned
Authority is patently illegal and unsustainable both in law as well as equity,
being contrary to the facts, pleadings, document/evidence on record and

hence, is liable to be set aside.

Because, the impugned order passed by the learned Authority is not only
against the law, facts and evidence on record, but the same is based on
surmises and conjunctures without appreciating the real controversy between

the parties.

Because, the learned Authority while passing the impugned order, has not
only completely misconstrued, but also travelled beyond the scope and
mandate of the Real Estate (Regulation and Development), Act 2016 and

hence the order is liable to be set aside on this ground alone.

Because, the impugned order is a non reasoned order and suffers from non
application of mind as it appears that the same has been passed with a
prejudiced mind and predetermined notion, without going into the merits of

the case.

Because, the learned Authority, while passing the impugned order, has
ignored that the object of the Act is (1) to protect the ‘Allottees’ and simplify
the remedying of the wrongs committed by the ‘Promoter’, (ii) to assure
completion of project in time-bound manner, (iii) to ensure accountability on
the part of the Real Estate Sector and to provide a comprehensive, effective

and speedy remedy to the persons who have invested large sums of money in



the Real Estate Sector. The courts have repeatedly held that when the
‘Allottee’ has parted with entire consideration for purchase of the apartment
and still he is not given possession and the ‘Promoter’ is enjoying the benefit
of the said amount of consideration, it is expected under the Act that he is
bound to pay compensation to the ‘Allottee’, otherwise it becomes a case of
unjust enrichment on the part of the ‘Promoter’. In the present case also, the
appellant had paid entire consideration amount for the flats upfront to the
respondent but the respondent failed to deliver possession of the flats even
after significant delay of 3 years and the learned Authority still passed the
impugned order in favour of the respondent resulting in unjust enrichment to
the respondent and depriving the remedy available to the appellant under

Section 18 of the Act apart from defeating the objective of the Act.

Because, the learned Authority, while passing the impugned order, has
ignored the settled law that the terms of the agreement are binding between
the parties and the courts will read the agreement as it is and cannot rewrite
the terms of the agreement agreed between the parties. The Hon’ble
Supreme Court in the case of “Bharti Knitting Co. vs. DHL Worldwide
Courier (1996) 4 SCC 704" and “Bihar State Electricity Board, Patna and
Ors. Vs. Green Rubber Industries and Ors, AIR (1990) SC 699” observed
that a person who signs a document containing contractual terms is normally
bound by them even though he has not read them, and even though he is
ignorant of their precise legal effect. In the present case also, the learned
Authority was only required to decide the issue of delay in construction and
delivery of the flats in question to the appellant by the respondent and
therefore, default in discharge of its duties by the respondent under Section

11 of the Act, and if answer to this issue was in affirmative, then to direct the



payment of delayed penalty by the respondent to the appellant as per their
agreed contractual understanding or atleast in accordance with the provisions
of Section 18 of the Act. However, in the present case, the learned Authority
has exceeded its jurisdiction by going beyond the agreed contractual
understanding between the appellant and the respondent in respect of
delayed penalty which resulted in unjust enrichment of the respondent and
suppressing the rights of the appellant as available under Section 19 of the
Act.

Because, the learned Authority failed to appreciate that there is no
evidence/document on record to substantiate the factum of alleged
repayment of Rs. 5.07 Crores by the respondent during the period of 3 years
from 01.04.2014 to 31.03.2017 either in the form of bank statement of
account of the respondent or copy of cheque or RTGS record or any receipt
of money duly signed by the appellant or his authorized agent
accepting/acknowledging the said repayment, against the payment of Rs.
3.46 Crores received by the respondent from the appellant and his family

members.

Because, the learned Authority failed to appreciate that alleged proof of
payment filed by the respondent is just a computerized typed copy of the
statement of account which, interestingly, neither bears the stamp of the
respondent nor is signed by any authorized signatory and hence cannot be
looked into for any purpose whatsoever. It is further stated that such
statements of accounts have got no sanctity in law as the same cannot only
be prepared by any one and at any point of time according to their own

whims and fancies, but can also be retracted from in a similar fashion.



Because, even otherwise, the learned Authority miserably failed to
appreciate that the alleged statement of account does not even pertain to the
respondent i.e. “Morpheus Prodevelopers Pvt. Ltd.” but is of an alothgether
different company i.e. “Morpheus Developers Pvt. Ltd.” which is a separate

legal entity and has absolutely got nothing to do with the present case.

Because, the learned Authority failed to appreciate that even the above said
statement of account allegedly depicting the repayment was filed behind the
back of the appellant, that too when the objection as to there being not even
an iota of evidence available on record to substantiate the respondent’s claim
of repayment, was taken by the appellant during the course of arguments on
05.04.209 & subsequently on 01.05.2019. It is pertinent to mention here that
respondent has not even bothered to supply a copy of the said statement of

account to the appellant or his counsel till date.

Because, the learned Authority failed to appreciate that quantum of penalty
agreed by the parties in the agreement cannot be a ground for doubting the
genuineness of the transaction, as there is no law which requires the parties
to agree to incorporate penalty clause upto certain maximum percentage only
in case of default of the agreement save and except when it is executed under
undue influence, coercion or misrepresentation, which is not the case here of
the respondent. It is stated that in fact the respondent used the said penalty
clause to induce the appellant to believe their tall claims and thereby part

with his hard earned money.



Because, the learned Authority failed to appreciate that at the time of
booking of the flats, the respondent and its management justified the penalty
clause in the agreement as deterrence from delaying the construction and
handing over the possession of the flats in question, thereby further
cementing the faith of the appellant in the respondent, its project and
Director/Promoters. It is pertinent to point out that throughout the
proceedings before the learned Authority, the respondent never raised any
objection with respect to the quantum of penalty/compensation being
exorbitant whatsoever but the learned Authority decided to view it with

suspicion out of its own accord.

Because, even otherwise, a bare perusal of impugned order would
sufficiently demonstrate that the figures calculated and arrive at by the
learned Authority are totally erroneous and incorrect which further
reinforces the fact of compete non application of mind by the learned

Authority.

Because, the learned Authority failed to appreciate that at the time of
booking, the respondent took under advantage of the appellant, thereby
inducing him to believe the genuineness, truthfulness and transparency of
their tall claims, by exploiting the penalty clause in the agreement and now
the learned Authority is using the very same clause to the respondent’s
advantage to doubt the veracity and sanctity of the transaction entered into
between the parties which is resulting in unjust enrichment of the

respondent.



Because, the learned Authority while dismissing the appellant’s complaint
on the ground of him not being a genuine home buyer but a financial
investor has failed to appreciate that even if it is assumed for the sake of
arguments, though not admitted, that the appellant is financial investor even
then the respondent cannot absolve itself of their liability to handover the

possession of the flats in question.

Because, the learned Authority failed to appreciate that the terms used in
Section 2(d) of the Real Estate (Regulation & Development) Act, 2016 is
“allottee” which only talks about a person to whom an apartment has been
allotted, sold or otherwise transferred by promoter without thereby drawing

any distinction between a consumer or an investor whatsoever.

Because, the learned Authority failed to appreciate that similarly, the term
used under Rule 33(1) of the Uttar Pradesh Real Estate (Regulation &
Development) Rules, 2016 framed by the appropriate Government is
“aggrieved person” preceded by the term “any” without thereby defining the
said term anywhere in rules, much less distinguishing between a consumer

or investor.

Because, the learned Authority again failed to appreciate that the term used
in Regulation 24(c) of the Uttar Pradesh Real Estate Regulatory Authority
(General) Regulations, 2019 is “aggrieved person” without thereby defining
the said terms anywhere in the rules, much less distinguishing between a

consumer or investor.

Because, even otherwise, this contention of the learned Authority about

investor not liable to be granted any relief in proceedings such as present



one, is no more Res-Integra as the learned Authority vide its recent
Judgment/Final Order dated 13.03.2019 in Complaint No. 9201817920 titled
as “Sonu Kumar Vs. U.H. Realcon Pvt. Ltd.”, has itself held that even if the
complainant it an investor, still he is entitled and well within its rights under
Section 18 of the Real Estate (Regulation & Development) Act, 2016 to seek
refund of his entire amount in the event of non-completion of the project in
prescribed time, thereby implying that claims of investors about possession
of flats are not beyond the scope of Real Estate (Regulation & Development)
Act, 2016.

Because, the impugned order is contrary to stand already taken by same
bench of the learned Authority in the Complaint No. 2201866469 titiled as
“Win Reality & Consultants Pvt. Ltd. Vs. Rudra Buildwell Homes Pvt.
Ltd.”, where the complainant admittedly was a real estate company and had
also booked 8 flats in a similar fashion as that of the appellant herein, but
was seeking refund of its entire amount. In this complaint, the learned
Authority, vide its final order/judgment dated 08.03.2019, refused to refund
the said amount and directed the respondent company therein to provide

possession of all the said flats to the complainant therein latest by December,

2019.

Because, the learned Authority entirely misconstrued the scope of the Real
Estate (Regulation & Development) Act, 2016 which nowhere prohibits the
financial investors from seeking recourse to this Act for redressal of their
grievances. Even otherwise, the learned Authority passed the impugned
order without having any documentary evidence or otherwise to substantiate

the claim of the respondent against the appellant as financial investor. It is



stated that the term “Home Buyer”, “Genuine Home Buyer”, “Financial
Investor”, “Investor” or “General Category Transactions” as observed by the
learned Authority in the impugned order have nowhere been defined in the

Act, but are self coined by the learned Authority.

Because, the learned Authority even failed to appreciate that the appellant in
the present matter sought possession of the flats in time bound manner
alongwith delayed penalty which itself shows that the appellant is not an
investor because if the appellant was an investor, he would have sought
refund of the amount paid by him to the respondent with interest due to

downward trend in the real estate price.

Because, the learned Authority failed to appreciate that respondent has
nowhere, neither denied the execution of the agreements to sell etc. nor
denied the receipt of the money in question from the appellant, but despite
that, the learned Authority without any rhyme or reason, went on to doubt

the execution of the said agreements etc. between the parties.

Because, the reading of the impugned order would suggest that the learned
Authority, while passing the impugned order, has wrongly relied upon the
orders placed on record by the respondent having been passed by Hon’ble
National Company Law Tribunal under the provisions of the Insolvency and
Bankruptcy Code, 2016 in IB Petition No. 949(PB)/2018 titled as “Mr. Kapil
Arora vs. Morpheus Developers Private Limited”. It is pertinent to mention
that this order was passed against “Morpheus Developers Private Limited”
as corporate debtor in the Insolvency Petition, whereas the complaint was

filed by the appellant against the respondent “Morpheus Prodevelopers



AA.

BB.

Private Limited” and not against “Morpheus Developers Private Limited”
which is separate legal entity, and therefore, the reliance placed by the
learned Authority on “pendency of the other proceedings” while dismissing

the complaint is completely misplaced.

Because, learned Authority failed to consider the well settled principles
conclusively laid down in a catena of decisions by the Hon’ble Supreme
Court of India that both civil and criminal proceedings can co-exist with
each other as they operate in their own respective spheres and the decision in
one, does not impact the decision in other, since the nature/onus of
proof/evidence required in both the proceedings is different, and therefore,
pendency of criminal proceedings can never be a ground for dismissal of any

civil proceedings whatsoever.

Because, the learned Authority failed to appreciate that the criminal case
with respect to dishonor of cheques issued towards the part payment of
compensation for delay in giving possession which, being a separate offence,

has got nothing to do with present case.

Because, the learned Authority further failed to appreciate that other
criminal case is an application under Section 156(3) Cr.P.C. for directing the
police to register an FIR against the accused person for playing a fraud upon

the appellant, which again has got nothing to do with present case.

Because, the learned Authority while doubting the genuineness of the
present transaction even failed to consider its own order dated 29.01.2019
wherein it was categorically recorded that the respondent through its counsel

was ready and willing to handover the possession of the flats in question to



CC.

DD.

the appellant by June, 2020. It is submitted that in the criminal proceedings
initiated by the appellant against the respondent company, Director of
respondent have not only admitted the execution and subsistence of the
agreement to sell etc. in question, but also admitted the bookings made by
the appellant with respect to flats in question as well as the respondent’s
willingness to hand over the possession of the said flats to the appellant. The
above stated facts manifestly demonstrate that respondents have been taking
contradictory stands not only before different courts, but before the learned

Authority as well and are also guilty of misleading all the forums.

Because, the learned Authority also failed to appreciate the basic principles
of criminal jurisprudence that no amount of relief in a civil case or a case in
the nature of civil dispute can in no way condone/wipe out the offences

committed by the accused.

Because, the learned Authority even failed to appreciate and deal with the
arguments raised by the appellant not only during the hearing but filed in the

written arguments as well.

Relief(s) sought

The appellant has prayed that this Hon’ble Tribunal may graciously be pleased to :

a) Allow the instant appeal thereby setting aside the impugned order dated

01.05.2019, 1ssued to the appellant on 25.06.2019.



b) Grant of possession of all the above mentioned 2 flats in a time bound
manner alongwith stage wise time schedule of the completion of the project
as per Section 19(2) & (3) of the Real Estate (Regulation & Development)
Act, 2016.

c) Grant of payment of interest at such rate as deemed fit and appropriate by
this Hon’ble Appellate Tribunal for delay in possession from 05.08.2016 till
the date of actual possession in accordance with provisions of the Real

Estate (Regulation & Development) Act, 2016.

d) Allowing of cost throughout of the proceedings in favour of the appellant.

e) Grant of such other reliefs as this Hon’ble Authority may deem fit and
appropriate in the facts and circumstances of the present appeal and in the

interest of justice.

OBJECTION AGAINST APPEAL

On behalf of respondent-Builder/Company an objection dated
21.10.2020 against the appeal has been filed, which is as under :-
That it is submitted at the outset that the contents of the present objection are
correct and anything contrary to the same, as averred by the appellant in the
memo of appeal, are false and wrong, hence denied in the manner as averred,
and in reply thereto, the respective contents of the present objections are

reiterated to be correct.



That at the very onset it is stated that the appellant has filed the above noted
appeal by concealing material facts, which are relevant for proper
adjudication of the said appeal. The appellants by distorting and twisting the
true facts of the case is trying to misguide this Hon’ble Tribunal and has not
come before this Hon’ble Tribunal with clean hands. It is settled principle of
law that a person should provide all material facts which are necessary for
proper adjudication of the case in hand and should approach the court of law
with clear conscience and bonafide claim. The appellant has filed the above
noted appeal in violation of the aforesaid legal principle due to which said

appeal is liable to be dismissed on this ground only.

That the without entering into the facts and merits of the appeal, it is
submitted at the outset that the present appeal is devoid of merits and is not
maintainable before this Hon’ble Tribunal under the provisions of the RERA
Act, 2016. Hence, it requires to be dismissed out rightly.

That the agreement to sell, the specific performance of which is being
sought, is unregistered document, though as per the provisions of Section 54
of Transfer of Property Act, as amended in the State of Uttar Pradesh, any
agreement to sell regarding immovable property can be effected only
through registered document and hence the alleged agreement being
unregistered is illegal and unenforceable and the appellant is not entitled to
get any relief in the present appeal, which is also barred by Section 16 of

Specific Relief Act.

That the contract for sale of immovable property in Uttar Pradesh has to be a

registered document. Section 49 of the Registration Act, as applicable in



Uttar Pradesh after its amendment by U.P. Act No. 57 of 1976, provides that
no document required by Section 17 or by any provision of the Transfer of
Property Act, 1882 or of any other law for the time being in force, to be
registered shall affect any immovable property comprised therein, or be
received as evidence of any transaction affecting such property or conferring
such power or creating such right or relationship, unless it has been
registered. In view of this provision, an unregistered agreement to sell of
immovable property is inadmissible in evidence. Therefore, the agreement
dated 04.08.2014, being an unregistered document, is inadmissiable in
evidence and it could be taken into consideration for passing any order for

its specific performance in favour of the appellant.

That the Section 17(1A)[1] of the Registration Act, 1908 provides that “the
documents containing contracts to transfer for consideration, any immovable
property for the purpose of Section 53A of the Transfer of Property Act,
1882, shall be registered if they have been executed on or after
commencement of the Registration and other related laws (Amendment) Act,
2001 and such documents are not registered on or after such commencement,
then, they shall have no effect for the purposes of the said Section 53A”.
This section of the Registration Act specifically declares that if the
agreement to sell is unregistered shall have no effect for the purpose of
Section 53A of the Transfer of Property Act, 1882. It means that agreement

to sell which is unregistered cannot be admissible as evidence.

That on the other hand, Section 49 of the Registration Act, 1908 deals with
the effect of non-registration of documents required to be registered which

says “No document required by Section 17 [or by any provision of the
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Transfer of Property Act, 1882] to be registered shall affect any immovable
property comprised therein, or confer any power to adopt, or be received as
evidence of any transaction affecting such property or unless it has been

registered:

That the appellant by way of the instant appeal is trying to enforce the
unregistered agreement to sell dated 04.08.2014, which is not permissible

under law and ought to be rejected on this ground alone.

That the appellant by distorting true facts of the case is trying to misguide
the Hon’ble Tribunal. That for proper adjudication of the instant matter the

true and correct facts are as under :-

That the appellant alongwith his wife are money lenders and they invest in
different real estate projects by providing loan to the builders on exorbitant
rate of interest. Similarly the appellant alongwith his wife seeing an
opportunity approached the respondent with the interest of investing in the

project of the respondent.

That the husband of appellant has previously also advanced loan to the other
project of the respondent which is Morpheus Developers Pvt. Ltd. and the

same was returned by the said company to the husband of appellant.

That the appellant and his wife operate various shell companies and through
them or individually lounder money by camoflaging’s such transactions as
loans to different borrowers and by extorting different kind of securities such

as flat buyers agreement, post dated cheques and other unexplained papers.
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14.

15.

16.

17.

That the provisions of RERA apply only to genuine buyer and not to a
money lender or a money launderer, who takes undue advantage of bonafide
builders. The said appellant has already taken back the much higher than the
loan advanced by way of cash, which is evident from the ledger annexed

with the appeal.

That the appellant disbursed a loan Rs. 3,000, 0000/- by way of cheques and
in order to secure the said loan respondent has issued undated cheques as
security to the appellant. Further the appellant forced the respondent to
execute a sham document in the nature of agreement to sell dated 04.08.2014

in order to camouflage, the loan advanced as payment against the property.

That it 1s pertinent to mention here that said agreement itself creates doubts
as to true intent of the appellant as the alleged sale consideration is under
valued and in the penalty clause the delay penalty is provided as Rs. 5000/-
per day, which is shockingly exceptional in compression to normal trade
practices, hence the said complaint is rightly rejected by the learned RERA
Authority.

That it is important to mention here that in all the allotment letters issued by
the respondent with regard to the said project the delay penalty mentioned is
the standard @ Rs. 5/- per square feet. Further all the agreement the true sale
consideration mentioned is much higher than the amount mentioned in the

agreement produced by the appellant.

That the appellant alongwith his wife disbursed the alleged loan amount on
single day for nine numbers of flat, which is common trade practices is

impossible for a bonafide allottee.
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That as per arrangement between the allottee and respondent the respondent
use to disbursed loan installments by way of cash and appellant alongwith
his wife and has already received a considerable amount against the loan
advanced. The proof for the said cash transactions is already annexed by the

appellant alongwith her appeal.

That later on in the year 2016 the appellant alongwith his wife and greedy
and malafide intention instituted complaint under Section 138 N.I. Act for
recovery of certain amounts filed by themselves as the respondent has given
the blank cheque as security, on the basis of cheque issued by the respondent

as security.

That the appellant is seeking delayed penalty by way of filing the instant
appeal, however the same remedy has already availed by the appellant,

hence the present appeal is not maintainable before this Hon’ble Tribunal.

That from the aforesaid it is crystal clear that the appellant and his wife are
not bonafide allottees and are money lenders hence the said appeal ought to

be dismissed with cost.

That it is pertinent to mention that on perusal of the complaint of the
appellant and the order dated 01.05.2019 passed by the U.P. RERA it is
evident that the appellant has never agitated any grievance with respect to
project of the respondent at the complaint stage, hence the appellant at the
stage of appeal cannot introduce new issue of facts and the same is liable to

be outrightly rejected.



23.

24.

25.

26.

27.

Parawise Reply

That it is admitted to the extent that the said project was registered with U.P.
RERA having registration No. UPRERAPRJ11705, rest vehemently denied
as same is false and incorrect. It is further submitted that no flat has been
ever allotted to the appellant and said unregistered agreement to sell was

executed between the parties on security purpose only.

That it is submitted that as no flat has ever been allotted to the appellant
hence there is no question of delivering the possession of any flat at any of
time. That appellant was by way of present appeal trying to mislead this
Hon’ble Tribunal despite the fact he has already filed complaint under
Section 138 N.I. Act for recovery of certain amount, filed by herself and has

already recovered more than her invested money way back in the year 2017.

That it is submitted that counsel for respondent has never given any
statement before learned RERA Authority and due to typographical error
wrong order was transcribed, further the stand of the respondent was always
consistent and the same should be adduced from the written statement on

record before the RERA Authority.

That it is submitted that the impugned order has been rightly passed by the
learned RERA Authority after considering all the evidences and material

facts placed by the appellant and respondent before the learned Authority.

That it is submitted that the learned Authority has passed a well reasoned

order on the basis of the facts and circumstances produced before them.
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In view of the aforesaid facts and circumstances, the respondent humbly
prays that this Hon’ble Tribunal may be pleased to dismiss the instant appeal
with cost and to pass such order or directions, which may be in interest of
Justice.

REJOINDER BY APPELLANT AGAINST OBJECTION TO APPEAL

The appellant has filed rejoinder affidavit dated 12.01.2021 against objection
to the appeal with the following contentions:

(a) The contention of objection are false, frivolous and vexatious and hence
denied.

(b) The respondent appears to have played a fraud upon the Hon’ble
Tribunal. The affidavit annexed with the reply/objection by the respondent is
allegedly signed by Mr. Raushan Prakash on behalf of the Respondent
Company. However, the purported signatures of the deponent Mr. Raushan
Prakash on this affidavit are ex-facie forged and different from the signature
of Mr. Raushan Prakash on the financial statement of the respondent
company for the financial year 2018-19. This clearly shows the fraudulent
nature of the respondent and its management.

(c) While the affidavit has been allegedly signed on 21.10.2020, it has been
attested by notary public on 29.10.2020 which again shows fraud played by
the respondent with this Hon’ble Tribunal.

(d) The deponent has not annexed any board resolution or authority in his
favour to sign and sworn the aforesaid affidavit for and on behalf of the
respondent company and therefore, the reply/objection of the respondent
company has been filed without any authority and cannot be taken as ne

filed on behalf f the respondent.



(e) The respondent company and its promoters appear to be habitual
offender. There are several criminal cases registered against them for
cheating and fraud with the innocent home buyers.

(f) That the pleas raised by the respondent in the objections cannot be read
for the purposes of adjudication of the instant appeal as such pleas were
never taken by the respondent before the learned regulatory authority as is
evident from written statement filed by the respondent. At the appellate
stage, the respondent cannot plead fresh pleas nor bring on record any new
facts which were never put forth before the learned regulatory authority at
the time of adjudication of dispute.

(g) That it is submitted that the agreement 04.08.2014 executed between the
appellant and the respondent is an ‘agreement to sale’ and not a ‘contract of
sale’ which may be required to be compulsorily registered in terms of
Section 54 of the Transfer of Property Act, 1882 (herein after referred as
‘Act of 1882”). Section 54 of the Act of 1982 necessitates the registration of
contract of sale by virtue of which the ownership is being transferred by a
vendor to vendee. By virtue of the agreement dated 04.08.2014, the
ownership of the apartment in question is not being transferred and in view
thereof, the question of registration of agreement to sale dated 04.08.2014
does not arises in terms of Section 54 of the Act of 1982. It is completely
misconceived on behalf of the respondent to contend that the appellant is
seeking the specific performance of the agreement executed between the
appellant and the respondent rather the appellant had approached the
learned regulatory authority to enforce the right conferred by the statute
more particularly inscribed in Section 18 of the Real Estate (Regulation and
Development) Act, 2016 on the basis of the agreement to sale dated
04.08.2014 which governs the relationship of the appellant and respondent.



For the purposes of enforcement of right conferred under Section 18 of the
Act of 2016, an agreement to sale is not required to be registered.

Moreover, the agreement to sale dated 04.08.2014 is not required to
be registered being exempted under Section 17(2)(v) of the Registration Act,
1908 as the agreement dated 04.08.2014 1s merely creating a right to obtain
another document i.e. sub-lease deed which when executed will vests the
appellant with the right, title and interest with respect to immovable property
sought to be purchased under the agreement dated 04.08.2014.

(h) Even the provisions of the Uttar Pradesh Apartment (Promotion of
Construction, Ownership and Maintenance) Act, 2010 (hereinafter referred
to as ‘Apartment Act of 2010) did not mandated the registration of the
agreement to sale being the governing law at the relevant time in force.
Section 13 of the Apartment Act of 2010 mandated the registration of the
deed only upon the transfer or handing over of possession of the apartment.
In the circumstances in hand as the respondent is neither parting with the
possession of the apartment nor is transferring the immovable property in
question to the appellant except for creating a right to seek the possession of
the apartment on the basis of terms and conditions duly agreed, the
registration of the agreement dated 04.08.2014 is not required.

(1) It is completely misconceived on the part of the respondent to submit tht
for the purposes of Section 53-A of Act of 1882, the registration of the
agreement to sale deed 04.08.2014 is required. In reply thereto it is
submitted that Section 53-A of the Act of 1882 shall only come into play
when the transferee is in the possession of immovable property. In the
circumstances in hand as the possession of the apartment has not been parted
to the appellant; the question of applicability of Section 53-A of the Act of
1882 does not arises at all. Section 53-A of the Act of 1882 debars a



transferor to claim against the transferee in absence of registration of
instrument. In the circumstances, in hand the claim of the appellant before
the learned regulatory authority was against the respondent for parting the
possession of the apartment and it is not the respondent who had claimed
against the appellant seeking the enforcement of its right Section 53-A of the
Act 1882 provides for enforcement of a right of a transferor against a
transferee and not the transferee against the transferor.

(j) That for the foregoing reasons, the question of applicability of Section 49
of the Registration Act, 1908 does not arise and the appeal is maintainable.
(k) It is specifically denied that the appellant and her husband operate
various shell companies and through tem or individually launder money by
camouflaging such transaction as loans to different borrowers and by
extorting different kind of securities such as flat buyers agreement postdated
cheques and other unexplained papers. In reply thereto, it is submitted that
the respondent has only raised bald allegations without support of any
evidence to substantiate its submissions. The apartment is question by the
appellant have been brought for self use.

(1) It is further submitted that Real Estate (Regulation and Development)
Act, 2016 does not distinguish a consumer vis-a-vis an investor. The Act of
2016 expressly deals with the allotment of an apartment to an ‘allottee’,
whosoever falls within the definition of an ‘allottee’ has a right to approach
the authority established under the provisions of the Act for redressal of its
grievances. Even if it is assumed for the sake of argument, though not
admitted rather denied, the appellant is a financial investor even the
respondent cannot absolve itself of their liability to handover the possession

of the apartment in question when the respondent has not disputed the



allotment of apartment in the project and receipt of consideration with
respect to such allotment.

(m) The agreed amount of penalty cannot be ground for doubting the
genuineness of the transaction, as there is no law which requires the parties
to agree to incorporate penalty clause up to certain fixed maximum
percentage only in case of default. It is not the case of the respondent that the
agreement were executed between the appellant and the respondent under
undue influence and coercion or by playing fraud.

(n) It is submitted that at no point of time the appellant had disbursed any
loan to the respondent. The consideration paid by the appellant is with
respect to the allotment of apartment which is the subject matter of
agreement executed between the appellant and the respondent. It is
specifically denied that the appellant has already taken back the much higher
than the loan advanced by way of cash.

(o) That the institution of the proceedings under Section 138 of the
Negotiable Instrument Act, 1881 against the respondent is admitted. Rest of
the contents as stated are denied being wrong, false and baseless. It is further
submitted that the proceedings under Section 138 of the Negotiable
Instrument Act, 1881 initiated by the appellant against the respondent is with
respect of dishonor of cheques, which being a criminal offence, has got
nothing to do with the present proceedings. It is a settled proposition of law
that criminal and civil proceedings can co-exist with each other as they
operate in their own respective spheres and the decision in one does not
impact the decision in other.

(p) It is submitted that the appellant in the present appeal is seeking an order
directing the respondent to deliver the apartment allotted to the appellant

under the agreement along with interest for delay in delivering the
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possession of the apartment as per agreed timelines under the agreement in
accordance with section 18 of the real Estate (Regulation and
Development)Act, 2016 which statutorily confers the right upon the
appellant to seek the possession of the apartment being the allottee of the
project along with interest for every month of delay. The remedy availed by
the appellant is for dishonor of cheque, which is criminal proceedings and
has nothing to do with the case in hand. It is trite law that civil as well as
criminal proceedings can go hand in hand.

On pleadings of the parties following issues are framed :

(1)  Whether instant appeal is not maintainable because the appellant is

“investor” and not the “allottee” as stated in objection to the appeal ?
(i1))  Whether the instant appeal is not maintainable as the appellant has

initiated the proceedings under Section 138 of the Negotiable

Instrument Act, 1881 against the respondent in Karkardoom, District

Court (East), Delhi ?

(ii1)) Whether agreement for sale dated 04.08.2014 is inadmissible being
not registered under Section 54 of the Transfer of Property Act ?
(iv)  Whether project of the respondent, M/s Morpheus Prodevelopers Pvt.

Ltd, is delayed?

(v)  Whether appellant is entitled to get interest for the delayed period, if
so, on what rate ?

(vi)  Whether judgment and order dated 01.05.2019 is liable to be set
aside?

On through study of the instant appeal, we find that Firstly, it is
legally desirable to dispose the issue of maintainability covered under Issue
Nos (i) and (i1).

FINDINDS
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ISSUE NO. (i) : Whether instant appeal is not maintainable because the
appellant is “investor” and not the “allottee” as stated in objection to the
appeal ?

This was the first augment of the learned counsel for respondent
that appellant is an “investor” and not the ‘allottee’ hence, the instant appeal
1s not maintainable.

Countervailing the argument of the learned counsel for respondent
the counsel for appellant submitted that the RERA Act, 2016 does not make
any distinction between “Allottee” and “Investor”, therefore, the instant
appeal is maintainable.

At the outset, it is desirable to reproduce Section 2(d) of the RERA

Act, 2016 which defines “Allottee”.
2(d): “Allottee”- In relation to a real estate project, means the person to
whom a plot, apartment or building, as the case may be, has been allotted,
sold (whether as freehold or lease hold) or otherwise transferred by the
promoter, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not include a person
to whom such plot, apartment or building as the case may be, is given on
rent.

From the above wordings of Section 2(d), it is obvious that “the term”
“allottee” does not exclude “investor” from its purview. In fact, RERA Act,
2016 does not make any distinction between “Allottee” and “Investor”. In
other words, flat/unit has got been allotted for self living or for investment
purpose, it is immaterial. Therefore, the submission of the learned counsel
for the appellant that the appellant is investor, hence instant appeal is not
maintainable cannot be accepted.

Issue No. (i) is answered accordingly.
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ISSUE NO. (ii) : Whether the instant appeal is not maintainable as the
appellant has initiated the proceedings under Section 138 of the
Negotiable Instrument Act, 1881 against the respondent in Karkardoom,
District Court (East), Delhi ?

With respect to this issue, we perused the entire records. The record
transpires that the appellant/complainant in respective complaint has sought
two reliefs:

(a) Possession of two units (in Complaint No. 8201815070 possession of one
unit) delayed by 24 months; and

(b) Penalty for delay in construction.

It is also mentioned in complaint under other “any other details----*
penalty damages cheques issued by developer (for delay in construction and
possession) were dis-honoured.

Thus, it is evident from the above that the proceedings under Section
138 of the Negotiable Instrument Act, 1881 which is pending in Karkardoom
District Courts (East) Delhi, that is in regard to the cheques as alleged to be
issued by the respondent, developer has been dis-honoured?

It is also evident from the appellants’ complaint (presented before
Regulatory Authority) as well as from the contents of the appeals that the
afore-stated cheques have been issued in respect of those units which are
said to be allotted to the appellant.

How much amount of penalty/damages has been paid to the appellant
and whether any more amount has to be paid or not, to the appellant by the
developer? These facts can be determined only after disposal of the case
filed under Section 138 of the Negotiable Instrument Act, 1881 in

Karkardoom Court (East) Delhi. Therefore, it would not be in consonance



with the legal principles to decide the instant appeal, at this juncture whereas
case under Section 138 of Negotiable Instrument Act, 1881 is ‘sub-judice’
in Karkardoom Court (East) Delhi.
ORDER

The instant appeal is not maintainable at this juncture. The appellant is at
liberty to file the complaint before the Regulatory Authority as per
provisions of the Act, 2016 after disposal of Criminal case filed under
Section 138 of the Negotiable Instrument Act, 1881 in Karkardoom Court
(East) Delhi.

The time consumed in the above stated criminal case shall stand
excluded while filing the complaint before the Regulatory Authority as per
provisions of Real Estate (Regulation and Development) Act, 2016.

It is also clarified that the respondent M/s Morpheus Prodevelopers
Pvt. Ld. is restrained from creating any third party right/interest with respect
to the units in question, till the date of statutory period available to the
appellant to file the complaint before the Regulatory Authority, if he wants.
With these observations the above mentioned appeals are disposed of.

Let the copy of this order be placed on record of each appeal.

(K.K. Jain) (T.B. Singh)
Dec. 8™ , 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow
Judgment, signed, dated and pronounced in the open Court.
(K.K. Jain) (T.B. Singh)
Dec.8™ , 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate



Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

(K.K. Jain) (T.B. Singh)

Dated: 08.12.2022
VIJAYKUMAR



