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THE UTTAR PRADESH REAL ESTATE APPELLATETRIBUNAL, 
AT 

LUCKNOW. 
 

RESERVED JUDGMENT 

BENCH-1 

  
 

 Appeal No. 162/2021 

 

Amar Nath Ghosh Dastidar.        ………………Appellant. 

     Versus 

Anthem Infrastructure Pvt. Ltd.            ……………Respondent. 

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member.   

1.  Before we proceed to examine the instant matter/issue, we deem it proper 

to place on record that on demitting office by Technical Member from 

26.09.2023 the judicial functioning of the Tribunal had come to stand still 

with effect from 27.09.2023.  On receipt of the notification dated 

28.11.2023 with respect to appointment of Judicial Member,  in the larger 

interest as well as to resume the judicial functioning of the Tribunal and to 

achieve the mandate of Section 44(5) of the Real Estate (Regulation & 

Development) Act 2016 read with Regulation 22 and 25 a Bench 

consisting of Chairman and Judicial Member was constituted vide order 

dated 01.12.2023. The Registry was directed to issue cause list of fresh 

appeals and re-schedule the cause list of pending appeals from 27.09.2023 

on joining of the Judicial Member.  Accordingly an office order dated 

02.12.2023 was issued by the Registrar, which reads as under:-- 

OFFICE ORDER 

It is hereby informed to all the concerned that the 
Tribunal was working with single Bench consisting of Hon'ble 
Chairman and Hon'ble Technical Member after demitting office 
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble 
Technical Member also demitted office on 26.09.2023 and 
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Hon'ble Administrative Member being on unauthorized leave 
from 30.09.2022 (who finally resigned on 29.10.2023) resulting 
the judicial functioning of the Tribunal to tune to standstill with 
effect from 27.09.2023. 

The State Government vide Notification dated 28.11.2023 
has appointed Hon'ble Judicial Member and as such presently, 
Hon'ble Chairman and Hon'ble Judicial Member having 
judicial back ground are available. 

As per Section 43(3) of the Act 2016 every Bench of the 
Appellate Tribunal is to consist of at least one Judicial Member 
and one Administrative or Technical Member. The Appellate 
Tribunal is required to scrutinize judicially the appeals against 
the order of Regulatory Authority or Adjudicating Officer. Rule 
30 of the Rules 2016 empowers the Appellate Tribunal to call 
upon such experts or consultants from the fields of economics, 
commerce, accountancy, real estate, competition, construction, 
architecture or engineering or from any other discipline as it 
deems necessary, to assist the Appellate Tribunal in the conduct 
of any enquiry or proceedings before it. 

Section 55 of the Act 2016 protects the acts and 
proceedings of the Appellate Tribunal from being invalid 
merely for the reason of any vacancy in, or any defect in the 
constitution of the Appellate Tribunal or any defect in the 
appointment of a person acting as a Member of the Appellate 
Tribunal or any irregularity in the procedure of the Appellate 
Tribunal not affecting the merits of the case. 

Accordingly in the larger interest and expeditious 
disposal of appeals as per mandate of Section 44(5) of the Act 
2016 the Bench for hearing of appeals is constituted with 
Hon'ble Chairman & Hon'ble Judicial Member for judicial 
scrutiny of the appeals and in case any expert 
opinion/assistance is required the same will be taken as per 
provisions of Rule 30 of the Rules 2016 in appropriate cases or 
such cases will be deferred till availability of 
Administrative/Technical Member. 

On joining of Hon'ble Judicial Member, the Registry is 
directed to issue cause list of fresh appeals and re-schedule the 
cause list of pending appeals from 27.09.2023 and upload the 
same on the website of the Tribunal and also inform all the 
parties/legal representatives about the same. 

This order is issued with the approval of Hon'ble 
Chairman.         
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The judicial functioning of the Tribunal resumed with effect from 

18.12.2023 after joining of the Judicial Member and the said Bench is still 

continuing on account of non-appointment of Technical and 

Administrative Members.  

2.  Now we proceed to deal with the instant matter.   

3.  This appeal has been filed under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the 

Act 2016’) by Sri Amar Nath Ghosh Dastidar (hereinafter referred to as 

‘the appellant’) against the order dated 24.11.2020 passed by the 

Adjudicating Officer of the U. P. Real Estate Regulatory Authority, 

Regional Office, Gautam Budh Nagar (hereinafter referred to as 

‘Adjudicating Officer’) in Complaint No. ADJ/NCR144/06/54398/2020 

whereby the complaint of the appellant was rejected.  

4.  The facts of the case, as culled out from the memo of appeal, are that the 

appellant enrolled himself for the allotment of a residential flat in the 

project of the respondent, namely “French Apartments” Gautam Budh 

Nagar on 31.12.2012 and was allotted unit no. A-602 on the sale 

consideration of Rs.26,37,708/-.  As per BBA the possession of the said 

flat was to be offered to the appellant by the respondent by 27th July, 2013. 

The appellant paid the entire amount of Rs.26,37,708/-, but he was not 

offered possession of the said flat by the respondent.  

4.1  Being aggrieved by non-delivery of possession the appellant filed a 

complaint before the Regulatory Authority vide Complaint No. 

10201821143 seeking possession and delayed interest as per Section 18 of 

the Act 2016.  That complaint was disposed of by the Regulatory Authority 

vide order dated 27.02.2019 directing the respondent to provide possession 

with delay interest within 45 days from the date of uploading of the order. 

4.2  The respondent filed first appeal before the Tribunal bearing Misc. Case 

No. 409/2019, in which the Tribunal directed the respondent to comply the 

provisions of Section 43(5) of the Act by depositing the entire amount, 

whereupon the respondent withdrew its appeal and the same was dismissed 

as withdrawn vide order dated 21.01.2020. 
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4.3  The respondent did not comply with the order of the Regulatory Authority 

dated 27.02.2019, whereupon the appellant was forced to file execution 

application before the Regulatory Authority and then under pressure the 

respondent approached the appellant for an amicable settlement. 

4.4  In pursuance to the settlement the respondent handed over the possession 

of the allotted flat to the appellant and a sale deed of the said flat was 

executed by the respondent in favour of the appellant on 17.02.2020. 

4.5  The respondent did not fully comply the terms and conditions of the 

settlement and when the execution application was taken up for hearing, 

the respondent gave a false statement that the settlement as entered 

between the parties had been fully complied with, but actually it was not 

fully complied with.  The appellant raised this issue before the Regulatory 

Authority.  The Regulatory vide order dated 08.10.2020 disposed of the 

execution application observing that since there has been a settlement 

between the parties, therefore, it is not justified to proceed under Section 

63 of the Act. 

4.6  Thereafter, on 10.06.2020, the appellant filed a complaint 

(No.ADJ/NCR144 /06/54398/2020) before the Adjudicating Officer 

seeking compensation for delay in possession, failure to discharge duties as 

per Act/Rules/Regulations & agreement for sale, GNIDA penalty, 

registration charges, loss of rental income, mental agony and 

reimbursement for the work which the appellant got completed in the flat, 

which was to be completed by the respondent as per the agreement. The 

Adjudicating Officer, vide impugned order dated 24.11.2020 dismissed the 

complaint of the appellant, hence this appeal.  

5.  The appellant has challenged the impugned order dated 24.11.2020 on the 

following grounds:--  

(i)  Because a settlement agreement cannot be construed as a settlement 

agreement if it is not honoured by either party in letter and spirit.  

(ii)  Because the Bench of the Adjudicating Officer is not empowered, as 

reported, to adjudicate a default on part of the promoter/respondent 

although the settlement agreement was carried out under Section 63 of 
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the RERA Act under supervision of the UP RERA Execution 

Authority.  

(iii)  Because the Bench as per the plea recorded vide Srl. No. 9(ii) page 4 

of the order dated 24.11.2020 that as per the settlement agreement the 

builder had to give physical possession of the flat complete with light 

fittings, fans, cupboards, cabinets etc. after executing the sub-lease 

deed.  However, the Ld. Bench erred in taking cognizance of the fact 

and record that the builder has defaulted in honouring the settlement 

agreement.  

(iv)  Because vide Srl. No. 4, page 2 of the order dated 24.11.2020 the Ld. 

Bench took cognizance of the plea that the builder did not honour the 

settlement terms in letter and spirit, and so the appellant claimed a 

compensation amount of Rs.2,02,638/- being the cost incurred by him 

to fulfill the provisions according to srl. No. 4 of the settlement 

agreement.  However, while passing the order the Ld. Bench erred by 

omitting the justification for not considering the plea and this amount 

of compensation.  

(v)  Because vide Srl. No. 4 page 2 of the order the Bench has also noted 

the fact that the complainant has claimed compensation of 

Rs.3,30,000/- being the loss of opportunity cost towards rental 

income.  It may be pointed out here, once again, that since the 

opposite party/Builder did not give timely possession and deliberately 

delayed the execution of the RERA order passed as early as 

27.02.2019, the appellant who is a retired senior citizen could not 

offer the flat on rent over a period of 22 months from the date of 

committed possession date. However, while passing the order the Ld. 

Bench erred in not observing this fact and recorded an unjustified 

argument erroneously.  

(vi)  Because the learned Bench completely lost its sight and erred by not 

observing the terms of the Settlement Agreement appropriately.  As a 

matter of fact, the opposite party/Builder entered into the said 

Settlement Agreement to compensate the complainant in cash and 

kind.  The cash component of Rs.50,000/- was paid according to a 
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separate clause no. 2 of the Agreement.  This amount was given by 

the builder separately since the appellant during the negotiation 

demanded two Air Conditioners to be fitted by the builder in addition 

to other fittings and fixtures as recorded separately under a different 

clause no. 4 of the Agreement.  Hence this clause no. 2 should not be 

mixed up with the separate clause no. 4 recorded in the Settlement 

Agreement.  Therefore, it may be concluded that the justification 

given in the order by the Ld. Bench is erroneous.  

(vii) Because the order under appeal is an illegal, arbitrary, bad in the eyes 

of law and has been passed without application of mind and as such is 

liable to be set aside by this Appellate Tribunal. 

(viii) Because the Authority in a predominant manner dismissed the 

complaint which was grossly illegal without enquiring the matter. 

(ix)  Because the order dated 24.11.2020 passed by the learned authority 

has been passed without application of mind and without affording 

proper opportunity of hearing to appellant.  

6.  The appellant has prayed for setting aside the impugned judgment/order 

dated 24.11.2020 passed by the Adjudicating Officer in Complaint No. 

ADJ/NCR144/06/54398 and remand the matter back to the Adjudicating 

Officer for fresh hearing in accordance with law, in accordance with 

principles of natural justice and to pass orders by appreciating the entire 

facts and pleadings on record.   

7.  The respondent filed his objections to the grounds of appeal and submitted 

that the appellant is not entitled for relief of compensation on the ground of 

delay in delivering the possession as the grievances of the appellant have 

already been settled, which culminated into execution of settlement deed 

dated 20.12.2019, the terms of which have been duly performed by the 

parties.  The appellant in the settlement deed has specifically stated that no 

grievance of the appellant is left out to be settled at the hands of the 

respondent.  After due satisfaction the appellant has been delivered the 

possession of the apartment, therefore, the appellant is precluded from 

submitting that he is entitled for compensation for want of delivery of the 
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apartment in terms of the agreement for sale.  The respondent further 

submitted that: 

7.1  Even otherwise, the Act of 2016 does not confer any right upon the 

appellant to ask for compensation when he has chosen to be in possession 

of the apartment.  The proviso to Section 18(1) of the Act 2016 only 

provides for grant of compensation in case the allottee wishes to withdraw 

from the project and in case he has suffered loss due to defective title of 

land and in no other circumstances.  The prayer of compensation by the 

appellant is completely misconceived.  

7.2  The prayer for grant of compensation on account of GNIDA penalty, 

registration charges and loss of rental income was completely 

misconceived.  Section 71 of the Act 2016 only provides for grant of 

compensation as provided under Sect ions 12,14, 18 and 19 of the Act.  

The ground of compensation is beyond the scope of Section 71.  Even 

otherwise the GNIDA has levied the penalty for delay in execution of sub-

lease deed which the appellant was himself was avoiding even when the 

offer of possession was sent to the appellant vide letter dated 29.12.2017 

and the execution of sub-lease deed was just a task to be done by the 

appellant.  Even under the terms of the agreement the appellant was under 

obligation to pay the penalty in case the same is demanded by GNIDA.  

The registration charges were demanded in terms of agreed terms and 

conditions, which the appellant had, without demur, agreed to pay, as such, 

the prayer of compensation on this count is completely devoid of merits.  

Moreover, when the grievances of the appellant have already been settled 

which culminated into execution of the settlement agreement on 

20.12.2019, the prayer of the appellant for grant of compensation was 

misconceived and, therefore, has been rightly rejected.  

7.3  The appellant cannot be compensated on account of  loss of rental income, 

which the appellant has failed to establish as no proof qua the same has 

been filed as has been rightly observed by the Adjudicating Officer.  The 

appellant has failed to prove that in what manner the settlement agreement 

has not been performed.  Without prejudice, even if the settlement 

agreement as per the appellant has not been performed, though the same is 



8 
 

strongly disputed and contested by the respondent, the appropriate remedy 

was to seek execution of the settlement agreement before the competent 

court of law.  Under the garb of the complaint for compensation before the 

Adjudicating Officer, the appellant cannot seek execution of the settlement 

agreement. 

7.4  The prayer for compensation on account of failure to discharge duties as 

per the Act/Rules/Regulations and Agreement to Sale and due to work 

done by the allottee is completely devoid of merits for the reasons as 

submitted hereinabove.  The complaint of the appellant cannot succeed 

merely on the basis of assertions leveled in absence of proof as per the 

mandate of Section 71 of the Act 2016.  The appellant has already been 

compensated in respect of work to be performed in terms of settlement 

which stood at Rs.50,000/- which has already been received by the 

appellant without any demur.  The appellant is precluded for asking 

compensation when the issues have already been settled.  

7.5  The impugned order has been passed in accordance with law.  No 

interference is required by this Tribunal in the impugned order.  The 

reasons for dismissing the complaint have been duly recorded by the 

Adjudicating Officer.  After affording reasonable opportunity of hearing, 

the complaint filed by the appellant has been rejected by the Adjudicating 

Officer. The present appeal is liable to be dismissed with exemplary cost 

upon the appellant for abusing the process of law.  

8.  The appellant filed its reply/rejoinder to the objections of the respondent 

denying the averments made by the respondent in the objections and 

reiterating the averments made by the appellants in the memo of appeal.  

The appellants further submitted that: 

8.1  The Adjudicating Officer vide impugned order dated 24.11.2020 dismissed 

the complaint on flimsy grounds that the Adjudicating Officer does not 

have any authority or jurisdiction to execute the settlement agreement and 

the complainant/appellant had not shown any proof of loss of rental 

income.  The Adjudicating Officer completely ignored and failed to 

consider the other reliefs as prayed by the appellant, in a very casual 

manner.  The impugned order suffers from illegality and irregularity.  
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8.2  The Adjudicating Officer in a complete predominant manner, without 

applying its mind, without appreciating the evidences on record passed the 

impugned order, recklessly and predominant manner, which even did not 

consider the true facts and evidences, provision of Section 18 of the Act 

2016, and the same cannot be sustained and is liable to be set aside.  

9.  Heard Sri Amar Nath Ghosh Dastidar, the appellant in person and Sri 

Sidharth Nandwani, learned counsel for the respondent.  

10.  On the basis of pleadings, record and the submission of the appellant in 

person and Sri Siddharth Nandwani, learned counsel for the respondent, 

the admitted position is that the appellant enrolled himself for the allotment 

of a residential flat in the project of the respondent, namely “French 

Apartments” Gautam Budh Nagar on 31.12.2012 and was allotted unit no. 

A-602 on the sale consideration of Rs.26,37,708/-.  As per Builder Buyer 

Agreement the possession of the said flat was to be offered to the appellant 

by the respondent by 27th July, 2013.  The appellant paid the entire 

consideration amount of Rs.26,37,708/-.   

10.1  On account of non-delivery of possession the appellant filed a complaint 

before the Regulatory Authority seeking possession and delayed interest as 

per Section 18 of the Act 2016.  The complaint was disposed of by the 

Regulatory Authority vide order dated 27.02.2019 directing the respondent 

to provide possession with delay interest within 45 days from the date of 

uploading of the order.  

10.2  The respondent filed appeal before the Tribunal bearing Misc. Case No. 

409/2019 assailing the order of the Regulatory Authority dated 27.02.2019, 

wherein, on being asked to comply with the provisions of Section 43(5) of 

the Act 2016, the respondent withdrew the appeal, which was dismissed as 

withdrawn vide order dated 21.01.2020. 

10.3  The respondent did not comply with the order of the Regulatory Authority 

dated 27.02.2019, hence the appellant was forced to file execution 

application before the Regulatory Authority.  During pendency of the 

execution proceedings, under pressure, the respondent approached the 

appellant for an amicable settlement. 
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10.4  In pursuance to the settlement the respondent handed over the possession 

of the allotted flat to the appellant and a sale deed of the said flat was 

executed by the respondent in favour of the appellant on 17.02.2020. 

10.5  The respondent did not fully comply the terms and conditions of the 

settlement, and the execution application was disposed of vide order dated 

08.10.2020 on the basis of the statement of the respondent regarding 

settlement of the issue between the parties. 

10.6  On 10.06.2020 the appellant filed a complaint (No.ADJ/NCR144/06/54398 

/2020) before the Adjudicating Officer seeking compensation for delay in 

possession, failure to discharge duties as per Act/Rules/Regulations and 

agreement for sale, GNIDA penalty, registration charges, loss of rental 

income, mental agony and reimbursement for the work which the appellant 

got completed in the flat.  The Adjudicating Officer, vide impugned order 

dated 24.11.2020, dismissed the complaint of the appellant. 

10.7  The appellant filed the present appeal before the Tribunal challenging the 

order of the Adjudicating Officer dated 24.11.2020 with the prayer for 

setting aside the impugned judgment/order and remanding the matter back 

to the Adjudicating Officer for fresh hearing in accordance with law as 

well as principles of natural justice and to pass fresh orders after 

appreciating the entire facts and pleadings on record. 

11.  In order to examine the issue involved in the instant appeal and the dispute 

between the Promoter and the Allottee, we deem it fit and proper to frame 

the following question:-- 

Whether under the scheme of Act 2016 and Rules 2016 any 

mechanism has been provided for determination of the 

interest for delay in handing over possession of the 

apartment/plot to the allottee, if the allottee does not 

intend to withdraw from the project and/or refund with 

interest and compensation, if the allottee  withdraws on 

account of not providing possession within the period 

prescribed in the agreement? 
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12.  The Act envisages adjudication by the Regulatory Authority in terms of 

the powers under Chapter V of the Act and in particular Sections 31, 32, 

34, 35 and 40 of the Act, and for adjudging compensation by the 

Adjudicating Officer in terms of the power under Chapter VIII of the Act 

and in particular Sections 71 and 72 thereof. 

12.1  The Act spells out the obligations of the promoter of a real estate project 

and the consequence of the promoter failing to fulfill those obligations. 

Some of those obligations are enumerated in Section 11, 12 to 18 of the 

Act. 

12.2   Section 18 of the Act talks of the consequence of the failure by the 

promoter to complete or to be unable to give possession of an apartment, 

plot or building either in terms of the agreement for sale or failure to 

complete the project by the date specified therein or on account of 

discontinuance of his business either on account of suspension or 

revocation of the registration under the Act or for any other reason. In the 

event of either of the above contingencies under Section 18 (1) (a) of the 

Act, the promoter is made liable on the demand of the allottee:- 

(i) In the event that the allottee wishes to withdraw from the 

project, without prejudice to any other remedy available, to 

return the amount received by the promoter in respect of that 

apartment, plot, building, as the case may be, together with 

“interest at such rate as may be prescribed” “including 

compensation in the manner as provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project 

the promoter shall pay him for every month’s delay in 

handing over of  the possession, “interest at such rate as may 

be prescribed”. Section 18 (2) of the Act mandates that in case 

loss is caused to allottee due to the defective title of the land, 

on which the project is being developed or has been 

developed, the promoter shall compensate the allottee and that 

such claim for compensation under Section 18 (2) shall not be 

barred by limitation provided under any law for the time being 

in force. 
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(iii)  Section 18 (3) of the Act states that where the promoter fails to 

discharge any other obligations under the Act or the Rules or 

Regulations made there under or in accordance with the terms 

and conditions of the agreement for sale, the promoter shall be 

liable to pay “such compensation” to the allottees, in the 

manner as provided under the Act. 

12.3  It is apparent on a reading of Section 18 of the Act as a whole that upon 

the contingencies spelt out therein, (i) the allottee can either seek refund 

of the amount by withdrawing from the project; (ii) such refund could be 

together with interest as may be prescribed; (iii) the above amounts 

would be independent of the compensation payable to an allottee either 

in terms of Sections 18 (2) or 18 (3) of the Act read with other 

provisions;(iv) the allottee who does not intend to withdraw from the 

project will be required to be paid by the promoter interest for every 

month’s delay of handing over possession. 

12.4   The provisions of Section 18(1) acclaimed two rights of the Allottee in 

cases where there is a delay in handing over of the possession by the 

promoter of the allotted unit in accordance with the terms of agreement 

for sale:– 

A. When an Allottee wishes to withdraw from the project due to delay 

in handing over of the possession, on demand the Allottee shall be 

refunded the entire deposited amount along with the interest at such 

rate as may be prescribed in this behalf including compensation in 

the manner as provided under this Act. Hence when an Allottee 

withdrew from the project he has the right to receive his deposited 

amount with interest at such rate as may be prescribed in the rules 

including compensation in the manner prescribed in the Act. Thus an 

Allottee can Receive “interest” and “COMPENSATION” both from 

the promoter alongwith the deposited amount. 

B. When the Allottee decides to stay in the project even due to delay in 

handing over of the possession, he shall be paid, by the  promoter, 

interest for every month of delay, till the handing over of the 
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possession, at such rate as may be prescribed. In this case an 

Allottee is entitled for interest for every month of delay till the 

handing over of the possession, at such rate as may be prescribed 

only. 

12.5   If we closely examine the above two provisions, it comes out that in a 

case where the Allottee exits the projects, the Act expressly provides 

INTEREST AND COMPENSATION both, but in cases where the 

Allottee tends to stay in the project the Allottee is only entitled for 

interest of every month till the handing over of the possession. Thus the 

intention of the legislature was to provide Compensation only to those 

Allottees who exit the project and not to those who tends to stay in the 

project. 

12.6   Now if we study the section 18 as a whole, the following are the express 

provisions for providing compensation to an Allottee under section 18:- 

A. Where the Allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, on demand he shall be 

liable to return the amount received by him in respect of that 

apartment, plot, building, as the case may be, with interest at such 

rate as may be prescribed in this behalf including compensation in 

the manner as provided under this Act. 

B. The promoter shall compensate the allottees in case of any loss 

caused to him due to defective title of the land, on which the project 

is being developed or has been developed, in the manner as provided 

under the Act. 

C. If the promoter fails to discharge any other obligations imposed on 

him under this Act or the rules or regulations made there under or in 

accordance with the terms and conditions of the agreement for sale, 

he shall be liable to pay such compensation to the allottees, in the 

manner as provided under this Act. 

12.7   As per the provisions of Section 18, compensation can be sought by an 

Allottee in case of defective title of the land, and also if the promoter 

fails to discharge any other obligations imposed on him under this Act 
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or   the   rules   or   regulations   made   there    under    or    in 

accordance with the terms and conditions of the agreement for sale. 

12.8   The word “Any Other” signifies beside these, meaning thereby that 

apart from the delay in possession, any other breach of the terms & 

conditions of the Agreement to sell or breach of the obligations imposed 

on him by the provisions of the Act or Rules shall also be liable to 

compensate the Allottee. 

12.9  If we critically analyze the section, we will find that the word 

‘compensation’ has been used in every sub-section covering almost all 

the scenario except the word compensation has not been used in the 

case where Allottee decides to stay in the project even due to delay in 

handing over of the possession and he shall be paid, by the promoter, 

interest for every month of delay, till the handing over of the possession, 

at such rate as may be prescribed only. 

12.10   The intention of the legislature was to provide Compensation only to 

those Allottees who exit the project and also regarding defective title 

and breach of agreement to sale and obligations imposed on, by the Act 

and Rules, but not to those who wishes to stay in the project, for them 

beside the other provision of compensation in term of defective title and 

breach of agreement to sale as well as obligations imposed on by the 

Act and Rules is applicable, but in case of delay in handing over of 

possession ,the Allottee is entitled for only INTEREST at a prescribed 

rate and not “compensation“ as the Suffix “including compensation” has 

not been provided by the Act. 

12.11   Thus the intention of the legislature was clear in providing the 

compensation of delay to only those who exit the project and not to 

those who wishes to stay in the project. 

 When one turns to the powers of the Authority, it is seen that under 

Section 31, the complaints can be filed either with the Authority or with 

the Adjudicating Officer (AO) for violation or contravention of the 

provisions of the Act or the Rules and Regulations. Such complaint can 

be filed against “any promoter, allottee or real estate agent”, as the 
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case may be. Such complaint can be filed by “any aggrieved person”. 

The Explanation to Section 31 (1) of the Act states that for the purposes 

of said sub-section “person” shall include an association of allottees or 

any voluntary consumer association registered under any law for the time 

being in force. Section 31 (2) states that the form, manner and fees for 

filing a complaint under sub-section (1) shall be such as may be 

prescribed. 

12.12   Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word 

"including". Also, "at such rate as may be prescribed" is suffixed to the 

word "interest" in the context of refund of investment, but the expression 

"at such rate as may be prescribed" is neither prefixed nor suffixed to the 

word "compensation" in any of the Sections of the Act. The term 

compensation is suffixed by the expression "in the manner as provided 

under this Act" in Sections 12, 14, 18 & 19 of the Act. However, 

compensation and interest are qualified by the term "as he thinks fit in 

accordance with the provisions of any of those sections" in Section 71 of 

the Act. The Act only lays down for "holding an enquiry in the 

prescribed manner, after giving any person concerned a reasonable 

opportunity of being heard" under Section 71. The Act very clearly 

provides that the quantum of compensation or “interest as he thinks fit” 

under Section 71 will be decided taking into consideration the factors 

listed under Section 72 of the Act. 

12.13  We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 

Extract of Section 31 of the Act 
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"(1) Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may be, for 
any violation or contravention of the provisions of this Act or 
the rules and regulations made thereunder against any 
promoter, allottee or real estate agent, as the case may be. 

Explanation 

For the purpose of this sub-section "person" shall include the 
association of allottees or any voluntary consumer association 
registered under any law for the time being in force. 

(2  The form, manner and fees for filing complaint under sub-
section (1) shall be such as may be specified by regulations." 

12.14  As can be seen from above, Section 31(2) of the Act provides for 

specifying by regulations, the form, manner and fee for filing complaint 

under Section 31(1) of the Act. As provided under Section 31(2) of the 

Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides 

for manner of filing a complaint with the Regulatory Authority. Rule 

33(1) is extracted as follows:- 

Extract of Rule 33(1) of Rules- 

(1) Any aggrieved person may file a complaint with the 
regulatory authority for any violation under the Act or the 
rules and regulations, made there under, save as those 
provided to be adjudicated by the adjudicating officer, in 
Form M which shall be accompanied by a fee of rupees 
one thousand in the form of a demand draft drawn on a 
nationalized bank, in favour of regulatory authority and 
payable at the main branch of that bank at the station, 
where the seat of the said regulatory authority is 
situated. 

12.15  It is evident from Rule 33(1) of the Rules that the complaints filed with 

the Regulatory Authority should be in Form M, except those complaints 

which require to be adjudicated by the Adjudicating Officer. On top of 

Form M, it is clearly written that it is as per provisions of Rule 33(1) and 

is meant for filing complaint under Section 31 of the Act. Further 

Column 5 of the Form M specifically requires a complainant to indicate 

the relief(s) sought. 
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12.16  On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. 

While discharging those functions, it will be open to the Authority to even 

require the AO to conduct the inquiry. Section 35 (2) of the Act also makes 

it plain that the Regulatory Authority will have the same powers as a 

Civil Court. The legislative intent is, therefore, not to diminish the 

adjudicatory functions of the Regulatory Authority, but rather to provide it 

with all the trappings of a quasi-judicial/judicial authority while inquiring 

into the complaints and issuing directions, by directing the Adjudicating 

Officer to adjudicate the compensation or interest. The legislation in its 

own wisdom has used the word “Authority” as well as “Adjudicating 

Officer” wherever it is required. Furthermore, the legislation has clearly, 

intentionally and suitably used the word “penalty” or “interest at such rate 

as may be prescribed” in case of Authority and “compensation” or “interest 

as he thinks fit” in case of Adjudicating Officer. 

12.17   Further, the Hon’ble Bombay High Court in the case of Neelkamal 

Realtors Suburban Pvt. Ltd. And others Vs. Union of India (supra) 

observed as follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment 
due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration under 
the Act or for any other reason, he is liable on demand to the 
allottees, in case the allottee wishes to withdraw from the 
project, without prejudice in this behalf including 
compensation. If the allottee does not intend to withdraw from 
the project he shall be paid by the promoter interest for every 
month's delay till handing over of the possession. The 
requirement to pay interest is not a penalty as the payment of 
interest is compensatory in nature in the light of the delay 
suffered by the allottee who has paid for his apartment but 
has not received possession of it. The obligation imposed on 
the promoter to pay interest till such time as the apartment is 
handed over to him is not unreasonable. The interest is 
merely compensation for use of money". 

12.18   The Hon’ble Supreme court in the case of M/s. NEWTECH 

PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF 
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U.P. and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 

357] while dealing with the jurisdiction of the Authority and the 

Adjudicating  Officer under the provision of the Real Estate (Regulation 

and                     Development) Act, 2016 has framed a question as follows:- 

“1. Whether the authority has jurisdiction to direct return/refund of 

the amount to the allottee under Sections 12, 14, 18 and 19 of the 

Act or the jurisdiction exclusively lies with the adjudicating officer 

under Section 71 of the Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held 
that: 

“ 86. From the scheme of the Act of which a detailed reference 

has been made and taking note of power of adjudication 

delineated with the regulatory authority and adjudicating 

officer, what finally culls out is that although the Act indicates 

the distinct expressions like ‘refund’, ‘interest’, ‘penalty’ and 

‘compensation’, a conjoint reading of Sections 18 and 19 

clearly manifests that when it comes to refund of the amount, 

and interest on the refund amount, or directing payment of 

interest for delayed delivery of possession, or penalty and 

interest thereon, it is the regulatory authority which has the 

power to examine and determine the outcome of a complaint. 

At the same time, when it comes to a question of seeking the 

relief of adjudging compensation and interest thereon under 

Sections 12, 14, 18 and 19, the adjudicating officer exclusively 

has the power to determine, keeping in view the collective 

reading of Section 71 read with Section 72 of the Act. If the 

adjudication under Sections 12, 14, 18 and 19 other than 

compensation as envisaged, if extended to the adjudicating 

officer as prayed that, in our view, may intend to expand the 

ambit and scope of the powers and functions of the 

adjudicating officer under Section 71 and that would be 

against the mandate of the Act 2016”. 

12.19   On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the 

Allottee decides to stay in the project even due to delay in handing 
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over of the possession, he shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate 

as may be prescribed, meaning thereby in this situation the Allottee is 

entitled for interest for every month of delay till the handing over of the 

possession, at such rate as may be prescribed, and not “compensation“ as 

the suffix “including compensation” in case of seeking refund due to 

delay beyond the period prescribed in the agreement. 

12.20  The scheme of the provisions of Section 18 of the Act 2016 clearly 

provides that in cases where the Allottee intends to stay in the project, the 

Allottee is entitled only for interest as per the rate prescribed and its 

jurisdiction of determination lies in the regulatory authority and not with 

Adjudicating Officer, and hence the Adjudicating Officer cannot grant 

interest as compensation, because the Statute does not provide any scope 

of compensation in such situation. 

12.21   It is to be noted that discretionary powers also vest with the 

Adjudicating officer as he can direct to grant compensation as “HE 

THINKS FIT” after the enquiry, in conformity with the provisions of 

Section 72, meaning thereby that he has the power to “ACCEPT OR 

REJECT” the claim of the Allottee after an enquiry, but no such powers lie 

with the Authority in granting interest for delayed period. 

12.22   From the aforementioned discussion, it is clear that the Act of 2016 

provides a mechanism for determination of interest as per the rate 

prescribed only by the Regulatory Authority for the delay in handing over 

possession of the unit to the allottee, if the allottee wishes to stay with the 

project and or refund with interest and compensation, if allottee wished to 

withdraw from the project. The question is answered accordingly. 

13.  From examination of the record, pleadings and submission of the appellant 

it is evident that the appellant approached the Adjudicating Officer 

principally seeking compensation for delay in possession.  The 

examination of the complaint reveals that the appellant sought 

compensation of Rs.4,08,400/- under the heading ‘Delay in possession’ for 

GNIDA penalty, registration charges and loss of rental income.  The 

appellant has also sought compensation of Rs.1,23,338/- under the heading 
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‘Failure to discharge duties as per Act/Rules/Regulations and Agreement 

for sale’ for work done by allottee as per settlement deed.  But nothing has 

been mentioned as to which provision(s) of the Act, Rules or terms and 

conditions of the BBA has been violated, which, in our considered view, is 

necessary for determination of the issue by the Adjudicating Officer.  

Apparently no record was placed before the Adjudicating Officer for the 

losses suffered.  As the appellant chose to take possession on 17.02.2020, 

therefore, as per proviso to Section 18(1) of the Act, his claim for 

compensation does not lie before the Adjudicating Officer for delay 

possession.  However, he has an unqualified right for every month’s delay 

till handing over of the possession at the prescribed rate and for this 

purpose the appellant was required to approach the Regulatory Authority. 

14.  In view of the analysis of the question framed by us the complaint of the 

appellant before the Adjudicating Officer, after taking possession, was not 

maintainable for seeking compensation for delay possession.  Though the 

Adjudicating Officer has rejected the claim of the appellant for 

compensation giving different reasons, but the complaint of the appellant 

was not maintainable before the Adjudicating Officer.  Therefore, we do 

not find any good reason to examine the claim of the appellant for 

compensation.   

15.  None of the grounds raised by the appellant in the instant appeal are 

sustainable in the eye of law.  The appeal has no force and is liable to be 

dismissed.  

16.  Accordingly the appeal is dismissed.  However, it is open for the 

appellant to approach the Regulatory Authority seeking delay interest as 

per proviso to Section 18(1) of the Act 2016. 

17.  No order as to costs.  

  
 Dated: 07th May, 2024 
 Shakir    (Sanjai Khare)   (D.K. Arora) 

 


