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1.3

The applicant has moved an application dated 18.02.2021 for condonation of delay

supported with affidavit in filing the instant appeal with the following submissions

That the impugned order dated 13.12.2019 was passed by the learned Authority in
complaint No. ADJ/LKO162/09/1686/2019 and the same was uploaded on portal
of Regulatory Authority on 13.12.2019.

That the impugned order was first time communicated on 29.12.2019 when the
officers of the applicant tried to get the status of the Complaint No.

ADJ/LKO162/09/1686/2019 and immediately thereafter the certified copy of
impugned order was applied by the applicant.

That for the order was applied by the deponent on 29.12.2019 thereafter the order
was made and received by the applicant on 30.01.2020.
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1.5

1.6

1.9

1.10
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That it is important to mention here that being a Government body the applicant
has a lengthy procedure to collect the details and to allow the permissions for

further proceedings.

That thereafter the impugned order was produced before the Board of Members of
the Lucknow Development Authority for further instructions and on directions of
the concerned officer the applicant has decided to challenge the order before the

Hon’ble Appellate Tribunal.

That after the approval of filing appeal, some time passed away to arrange the
documents and when the related documents were arranged by the appellant then

the file was allotted to the panel counsel.

That on 14.02.2020 when all the documents have been arranged by the concern
officer then the file was allotted to the panel counsel but due to force majeure
circumstances of pandemic of COVID-19 the Central and State Government has
declared complete lockdown since 23™ March, 2020 and that extended till 31
May, 2020.

That thereafter in the month of June, 2020 when offices reopened the applicant has
tried to handover the document to panel counsel but he has failed to deliver due

strict restrictions and safety features observed due to COVID-19.

That in July, 2020 the file alongwith DD of Rs. 1,19,145/- and documents have
been handed over to the panel counsel but the panel counsel has made unnecessary

delay in filing appeal.
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That whereby the order was uploaded on 13.12.2019 on RERA web portal and
present appeal is being filed on 18.02.2021, therefore present appeal has been
delayed by approx 368 days.

That in view of above facts and circumstances, it is clear that the approx 90 days
have passed away due to force majeure of pandemic COVID-19 and further delay
was caused by the panel counsel of the applicant.

That as per above, it is clear that the delay for filing in appeal is not intentional it
happened due to unacceptable situations and due to force majeure of COVID-19,

which was beyond the control of the applicant.

The further the Hon’ble Supreme Court in the case of B. Madhuri Gond vs.
Damodar Reddy, reported in (2012) 12 SCC 693 has held that there should be a
liberal, pragmatic, justice oriented, non-pedatic approach while dealing with the
application for condonation of delay. Substantial justice being paramount and
pivotal the technical considerations should not come in the way of substantial

justice.

That the counsel for the applicant had to arrange papers and documents from
different departments of the applicant and also approvals were required to be

obtained at various levels, which took considerable time.

That in the matter of G. Ramegowda, Major v. Spl. Land Acquisition Officer,
(1988) 2 SCC 142 the Hon’ble Apex Court held that : -

. The expression 'sufficient cause' must receive a liberal
construction so as to advance substantial justice and generally



delays in preferring appeals are required to be condoned in the
interest of justice where no gross negligence or deliberate inaction
or lack of bona fides is imputable to the party seeking
condonation of the delay. In litigations to which Government is a
party there is yet another aspect which, perhaps, cannot be
ignored. If appeals brought by Government are lost for such
defaults, no person is individually affected; but what, in the
ultimate analysis, suffers is public interest. The decisions of
Government are collective and institutional decisions and do not
share the characteristics of decisions of private individuals.

...... Governmental decisions are proverbially slow encumbered, as
they are, by a considerable degree of procedural red-tape in the
process of their making. A certain amount of latitude is, therefore,
not impermissible. It is rightly said that those who bear
responsibility of Government must have 'a little play at the joints'.
Due recognition of these limitations on Governmental functioning-
of course, within a reasonable limits-is necessary if the judicial
approach is not rendered unrealistic. It would, perhaps, be unfair
and unrealistic to put Government and private parties on the same
footing in all respects in such matters. Implicit in the very nature of
Governmental functioning is procedural delay incidental to the
decision making process.”

1.18 That further the Hon’ble Supreme Court in State of Haryana v. Chandra Mani,

(1996) 3 SCC 132 at para 11 has observed that :

...... on account of impersonal machinery and the inherited
bureaucratic methodology imbued with the note-making, file-
pushing, and passing-on-the-buck ethos, delay on the part of the
State is less difficult to understand though more difficult to
approve, but the State represents collective cause of the community.
It is axiomatic that decisions are taken by officers/agencies
proverbially at slow pace and encumbered process of pushing the
files from table to table and keeping it on table for considerable
time causing delay intentional or otherwise - is a routine.
Considerable delay of procedural red tape in the process of their
making decision is a common feature.”

1.19 That the Hon’ble Supreme Court further in State of Manipur v. Koting Lamkang,
(2019) 10 SCC 408 in para 7 has observed that :



...... Court to be conscious of the bureaucratic delay and the slow
pace in reaching a government decision and the routine way of
deciding whether the State should prefer an appeal against a
Jjudgment adverse to it.”

1.13 At last, the applicant has prayed that in view of the facts and circumstances of the

2.1

2.2

case as mentioned in the application, the delay caused in filing the instant appeal

be condoned in the interest of justice.

OBJECTION AGAINST DELAY CONDONATION APPLICATION

Against the said delay condonation application, the objection dated 08.11.2021
supported with affidavit has been filed by the respondent’s counsel with the

following contentions :

That the applicant has approached this Hon’ble Tribunal with unclean hands and
the present application for condonation of delay has been preferred on gross

misrepresentation and is liable to be dismissed.

That the present appeal is hopelessly barred by limitation as the same has been
filed at a belated stage after lapse of 372 days of prescribed time limit of 60 days
from the date of impugned order dated 13.12.2019 (date of order uploading on
RERA portal 16.12.2019) passed by learned Adjudicating Officer, Real Estate
Regulatory Authority U.P. (hereinafter referred as “Ld. Adjudicating Officer”) that
contravene the provision of Section 44(2) of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred as “Act”). The appeal before the

Hon’ble Tribunal is preferred with no satisfactory explanation for delay and
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2.5

without sufficient cause for not approaching the Tribunal in time. Thus, the
application for condonation of delay in filing the appeal lacks the merit and is

liable to be dismissed with heavy cost.

That the present appeal is vexatious and has been filed by the applicant after lapse
of 372 days of prescribed time limit of 60 days without any justifiable grounds but
just to harass the respondent. The applicant has to explain the delay of every day
which he has failed to explain and acted in highly unprofessional and negligent
manner and hence the applicant for condonation of delay in filing the instant

appeal deserve to be rejected on this ground.

That the application for condonation of delay in filing the appeal is based on
fallacious and vexatious grounds, hence, deserves to be rejected with costs in the

interest of justice.

That this Hon’ble Tribunal has passed the common judgment dated 11.06.2021 in
Appeal No. (D) 480/2020 in LDA vs Ms Anupama Singh and Appeal No. (D)
481/2020 of LDA vs Murli Manohar Verma and dismissed the application for
condonation of delay of applicants in which the grounds advanced by the applicant
(LDA) were more or less the same as in the present application for condonation of
delay and the Hon’ble Tribunal did not consider the grounds sufficient for allowing

the application of applicants for condonation of delay.

PARAWISE REPLY TO THE APPLICATION OF APPLICANT FOR
CONDONATION OF DELAY IN FILING THE APPEAL




2.6

2.7

2.8

2.9

2.10

That it is submitted that the application of applicant for condonation of delay are
matter of record and need no reply. However, the prescribed time of 60 days for
filing the appeal under Section 44(2) of the Act is counted from the date of
communication of the order (date of communication of order is 16.12.2019) the

same has started running from 16.12.2019 and expired on 14.02.2020.

That as per record submitted by the applicant, the date of receipt of certified copy
of impugned order 1s 03.01.2020 and not 30.01.2020.

That it is submitted that it is settled constitutional provision that “No one is above
the law, either may be a common man or any high ranking person/ officer i.e.
everyone is equal before the law and is entitled to get equal protection of the law”.
[Article 14 of the Constitution of India]

Hence in view of the above constitutional provision, the applicant (Lucknow
Development Authority) is not entitled to get any additional favour as to
condonation of delay in filing the instant appeal hence application for condonation
of delay be dismissed.

That it is submitted that the applicant has neither mentioned the name of counsel to

whom the case was allotted nor produced any document in this regard.

That the impugned order was communicated to the applicant on 16.12.2019 and
after lapse of 60 days, the concerned officer of applicant Development Authority
has allotted the case file to the panel counsel. These facts show that the applicant
Development Authority has been very negligent and careless in filing the instant
appeal. It is pertinent to mention here that the applicant has neither mentioned the
name of concerned officer of the Lucknow Development Authority nor mentioned

the name of panel counsel to whom the case file was handed over for filing of
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present appeal. The applicant has also failed to provide any document in this
regard hence such an averment made by the applicant cannot be accepted. It is
evidently clear that the applicant has wasted lot of time in filing the appeal which
shows the great laxity and negligence on his part and hence the application for

condonation of delay filed by applicant deserves to be dismissed with heavy cost.

That the applicant’s submission that in the month of June, 2020 he tried to
handover the documents to the panel counsel but failed to deliver due to COVID-
19 cannot be accepted because the country was returning to normalcy after
pandemic within the guidelines issued by the Government for the public in this
regard. Moreover, the applicant has made the vague statement that he was trying to
handover the documents to panel counsel and failed due to COVID-19 restriction
but did not disclose/mention the name of counsel to whom he was trying to hand
over the documents. It is submitted that the appellant is trying to shield his
negligence and disinterest in filing the present appeal in time without any sufficient

cause and hence liable to be dismissed.

That it is submitted that the applicant has failed to put any convincing rational
reason in his support and he has just made a false allegation against the earlier
counsel to seek the condonation of delay. The applicant has not mentioned in its
application the name of counsel to whom the case documents were handed over. It
is not fault on the part of the counsel. It is carelessness and negligence on the part
of applicant, if it were fault of counsel, even then it was equally the duty of the
applicant to see that the appeal be filed in time. If the applicant noticed that the
lawyer was not taking interest in filing the appeal, then he should have
immediately engaged some other lawyer to ensure that the appeal be filed in time

by another lawyer. (Estate Officer, Haryana Urban Development Authority &
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Another, vs Gopi Chand Atreja, Civil Appeal Nos. 5051-5052 of 2009 decided on
12.03.2019, (S.C.) per Abhay Manohar Sapre,J.)

In Lala Mata Din vs. A. narayanan, AIR 1970 S.C. (1953) (D.B.), the Hon’ble
Supreme Court has held :

“There is no general proposition that mistake of counsel by itself is
always a sufficient ground for condoning delay. It is always a
question whether the mistake was bonafide or was merely a device to
cover an ulterior purpose, such as laches on the part of the litigant or
an attempt to save limitation in an underhand way.”

In the present case, the applicant is trying to take baseless plea to put all the blame
on its counsel but it does not seem that there is some fault or mistake on part of
counsel. Obviously, there is laches and negligence which can be attributed only to

the applicant for not lodging the appeal in time.

That it is relevant to mention that, in one of similar case of application for
condonation of delay in Revision Petition No. 2051 of 2013 (DLF Home
Developers Limited & Shri Atul Srivastava Vs Shri Pradeeep Kumar and Shri
Rajiv Kumar, order dated 7 June, 2013) Hon’ble National Consumer Redressal

Commission, New Delhi has observed :-

11. The grounds on which condonation of delay has been sought are reproduced as
under.

2. That the order dated 17.07.2012 passed by the Ld District Forum came into the
knowledge of the applicant/appellant on making inquiry from his counsel about the
above titled case which was pending before the Ld. District Consumer Disputes
Redressal Forum, Sonepat and on inquiry it was transpired to applicant/appellant
that the Ld. District Forum had already decided the case on 17.07.2012, but the
decision and fate of the Ld. District Consumer Disputes Redressal Forum, Sonepat
was never communicated by the counsel engaged to the applicant/appellant,
reason being the appellant company could not take appropriate steps to challenge



the decision passed by Ld. District Consumer Forum within the requisite period of
time. Hence, the inordinate delay of 193 days has been caused.

3. That after knowing about the decision passed by the Ld. District Forum in the
first week of February, 2013 applicant applied for the certified copy of the order
dated 17.07.2012 on 06.02.2013 and the same was supplied to the
applicant/appellant on 07.02.2013 and thereafter applicant engaged the
undersigned counsel to file the present appeal before this Hon'ble Commission.

4. That a good prima facie is made out in favour of the appellant and is likely to be
succeeded and the above mentioned delay in filing the present appeal is not
intentional because of the facts narrated above.

No other ground finds place therein.

12. It is a matter of fact that petitioners have failed to offer convincing rationale of
reasons in support of their application. It is surprising to note that the application
does not mention the name of the earlier counsel. There is nothing on record to
show that any complaint has been filed before the Bar Council or any legal notice
was served upon earlier counsel. There is also nothing on record to show that
petitioners have initiated any action against their earlier counsel for deficiency in
services, under the Act. Affidavit of earlier counsel also did not see the light of the
day. The petitioners are supposed to explain the day-to-day delay but the needful
was not done. Such like stories can be created at any time. To our mind, in such
like cases, false allegations are often made against the counsel so that the delay
should be condoned. It is the duty cast on the petitioners themselves to find out as
to what has happened to their case and why appeal has not been filed. They cannot
put entire blame upon their counsel. The facts of this case rather reveal
negligence, inaction and passivity on the part of the petitioners themselves. The
facts of this case speak for itself.

22. There is nothing on record to show that petitioners were being represented by
an illiterate person. It has nowhere stated in the entire application for condonation
of delay as to on which date knowledge came to the petitioners about passing the
impugned order dated 17.7.2012. Petitioner no.l who is a builder/developer must
be having its legal department and large number of lawyers at its disposal.
Therefore, it was expected from petitioner to have been vigilant and careful in
pursuing the litigation which was pending before the fora below. Thus, gross
negligence, deliberate inaction and lack of bonafide is imputable to the petitioner.
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Petitioner in order to cover up its own negligence, has shifted the entire burden
upon the previous counsel which cannot be justifiable under any circumstances.

23. Thus, in our view, the discretion exercised by the State Commission for
declining the petitioners prayer for condonation of delay of 215 days does not
suffer from any legal infirmity and the possibility of this Commission forming a
different opinion in the matter of condonation of delay cannot justify interference
with the impugned order under Section 21(b) of the Act”.

That it is submitted that the instant appeal has been filed by the applicant after
lapse of 373 days of prescribed time limit of 60 days from the date of
communication of impugned order dated 13.12.2019 ( date of order uploading on

RERA portal 13.12.2019) to him.

That it is submitted that applicant has been highly careless and negligent in filing
the present appeal in prescribed period. The Hon’ble Supreme Court in Sagufa
Ahmed & Ors. vs Upper Assam Plywood Products Pvt. Ltd. & Ors. (Civil Appeal
Nos. 3007-3008 of 2020) has stated that “It is needless to point out that the law of
limitation finds its root in two latin maxims, one of which is Vigilantibus Non
Dormientibus Jura Subveniunt which means that the law will assist only those
who are vigilant about their rights and not those who sleep over them.”

Further, the applicant is not entitled to avail the benefit of lockdown period on the
basis of judgment/order of Hon’ble Supreme Court in SUO MOTU WRIT
PETITION (CIVIL) NO(S). 3/2020 dated 08.03.2021, and further order dated
23.09.2021 because what was extended by the aforesaid order of Hon’ble Supreme
Court was only “the period of limitation” and not the period up to which delay can
be condoned. This point has been clarified by the Hon’ble Supreme Court in
Sagufa Ahmad & Ors. Vs Upper Assam Plywood Products Pvt. Ltd. & Ors. (Civil
Appeal Nos. 3007-3008 of 2020). The relevant paras of order dated 18 September
2020 passed by Hon’ble Supreme Court are extracted below :-



“18.

“19.

To get over their failure to file an appeal on or before 18.03.2020, the
appellants rely upon the order of this Court dated 23.03.2020 in Suo
Motu Writ Petition (Civil) No.3 of 2020. It reads as follows:

“This Court has taken Suo Motu cognizance of the situation arising out
of the challenge faced by the country on account of Covid-19 Virus and
resultant difficulties that may be faced by litigants across the country in
filing their petitions/applications/suits/appeals/all other proceedings
within the period of limitation prescribed under the general law of
limitation or under Special Laws (both Central and/or State).

To obviate such difficulties and to ensure that lawyers/litigants do not
have to come physically to file such proceedings in respective
Courts/Tribunals across the country including this Court, it is hereby
ordered that a period of limitation in all such proceedings, irrespective
of the limitation prescribed under the general law or Special Laws
whether condonable or not shall stand extended w.e.f. 15th March 2020
till further order/s to be passed by this Court in present proceedings.

We are exercising this power under Article 142 read with Article 141 of
the Constitution of India and declare that this order is a binding order
within the meaning of Article 141 on all Courts/Tribunals and
authorities.

This order may be brought to the notice of all High Courts for being
communicated to all subordinate Courts/Tribunals within their
respective jurisdiction.

Issue notice to all the Registrars General of the High Courts, returnable
in four weeks.”

But we do not think that the appellants can take refuge under the above
order. What was extended by the above order of this Court was only “the
period of limitation” and not the period upto which delay can be
condoned in exercise of discretion conferred by the statute. The above
order passed by this Court was intended to benefit vigilant litigants who
were prevented due to the pandemic and the lockdown, from initiating
proceedings within the period of limitation prescribed by general or
special law. It is needless to point out that the law of limitation finds its
root in two latin maxims, one of which is Vigilantibus Non Dormientibus
Jura Subveniunt which means that the law will assist only those who are
vigilant about their rights and not those who sleep over them.



25. Therefore, the appellants cannot claim the benefit of the order passed by
this Court on 23.03.2020, for enlarging, even the period up to which
delay can be condoned. The second contention is thus untenable. Hence
the appeals are liable to be dismissed. Accordingly, they are dismissed.”

2.16 That this Hon’ble Tribunal in common judgment dated 11.06.2021 in Appeal No.
(D) 480/2020 in LDA vs Ms Anupama Singh and Appeal No. (D) 481/2020 of
LDA vs Murli Manohar Verma has not considered and allowed the benefit of the
case of Suo Motu Petition Writ (Civil) No. 3 of 2020, decided on 08.03.2020 by
Hon’ble Apex Court to the applicant, the relevant para of judgment and order dated
11.06.2021 of Hon’ble Tribunal is extracted below :-

“In this context, it is also pertinent to mention here the case of Suo Motu

Petition Writ (Civil) No. 3 of 2020, decided on 08.03.2020 by Hon ble Apex

Court, wherein due to the onset of Covid-19 Pandemic the Hon ble Supreme

Court taking Suo Motu cognizance of the situation arising from the

difficulties faced by the litigants across the country has observed:

1. In computing the period of limitation for any suit, appeal, application or
proceeding, the period from 15.03.2020 till 14.03.2021 shall stand
excluded. Consequently, the balance period of limitation remaining as
on 15.03.2020, if any, shall become available with effect from
15.03.2021.

2. In cases where the limitation would have expired during the period
between 15.03.2020 till 14.03.2021, notwithstanding the actual balance
period of limitation remaining, all persons shall have a limitation period
of 90 days from 15.03.2021. In the event the actual balance period of
limitation remaining, with effect from 15.03.2021, is greater than 90

days, that longer period shall apply.
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From the above observation, it is obvious that only in those cases in
which period of limitation has expired during the period between
15.03.2020 to 14.03.2021, the litigants are entitled to get the additional
(balance) period of limitation to file the suit/appeal after 14.03.2021, and

accordingly the limitation period shall be calculated.

That it is submitted that the citation of case of B. Madhuri Goud Vs. B. Damodar
Reddy 2012(7) SCALE 230 is not relevant in the present case because in aforesaid
case, although the Hon’ble Andhra Pradesh High Court has condoned the delay of
1236 days in filing of the appeal but the Apex Court after considering various
judgments on Section 5 of Limitation Act, 1963 allowed the appeal and application
seeking condonation of delay of 1236 days in filing the appeal was dismissed.

It is further submitted that, the Hon’ble Supreme Court after exhaustively
considering the case law on the aspect of condonation of delay observed in

Oriental Aroma Chemical Industries Ltd. Vs. Gujarat Industrial Development

Corporation reported in (2010) 5 SCC 459 as under :

“We have considered the respective submissions. The law of limitation is

founded on public policy. The legislature does not prescribe limitation with
the object of destroying the rights of the parties but to ensure that they do
not resort to dilatory tactics and seek remedy without delay. The idea is that
every legal remedy must be kept alive for a period fixed by the legislature.
To put it differently, the law of limitation prescribes a period within which
legal remedy can be availed for redress of the legal injury. At the same time,
the courts are bestowed with the power to condone the delay, if sufficient
cause is shown for not availing the remedy within the stipulated time.

The expression "sufficient cause" employed in Section 5 of the Indian
Limitation Act, 1963 and similar other statutes is elastic enough to enable
the courts to apply the law in a meaningful manner which sub serves the
ends of justice. Although, no hard and fast rule can be laid down in dealing
with the applications for condonation of delay, this Court has justifiably
advocated adoption of a liberal approach in condoning the delay of short



duration and a stricter approach where the delay is inordinate - Collector
Land _Acquisition, Anantnag v. Mst. Katiji (1987) 2 SCC 107, N.
Balakrishnan v. M. Krishnamurthy (1998) 7 SCC 123 and Vedabai v.
Shantaram Baburao Patil (2001) 9 SCC 106"

That in Sikkim High Court: A Single Judge Bench comprising of Meenakshi
Madan Rai, Acting CJ (Shriram General Insurance Co. Ltd. v. KezangKazi, 2018
SCC Onlinesikk 128, dated 03.07.2018) has dismissed an application for
condonation of 115 days’ delay in filing the appeal, filed under Section 173(1) of
Motor Vehicles Act, 1988. The appeal was to be filed against a decision of Motor
Accident Claims Tribunal. However, there was a delay of 115 days in filing the
appeal, the purported reason of which, according to the applicant, being the
departmental procedure of approvals before filing an appeal. It was submitted that
the delay was neither intentional nor wilful. The High Court perused Section 173
and observed that it was to be seen whether the applicant was prevented by
sufficient cause from preferring the appeal in time. The grounds as taken by the
applicant were considered by the Court, which then held that the conduct of the
applicant cannot be said to be beyond reproach. The impugned judgment was
pronounced ex-parte as the applicant failed to appear before the MACT. Further,
the file while seeking the opinion of various officers of the Company, was sent
from one desk to another. It was observed that ‘justice’ means justice to the
applicant as well as the respondent. The Court held the conduct of the applicant
to be lackadaisical and, hence, rejected the application filed by the applicant.

In another case in Civil Appeal No. 6974 of 2013 of Basawaraj & Anr vs The Spl.
Land Acquisition Officer with Civil Appeal No. 6975 of 2013 of Basawaraj &
Anr. Vs The Spl. Land Acquisition Officer, decided on 22.08.2013, the Hon’ble
Supreme Court has pleased to hold the view that :-
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“It is a settled legal proposition that law of limitation may harshly affect a
particular party but it has to be applied with all its rigour when the statute
so prescribes. The Court has no power to extend the period of limitation on
equitable grounds. “A result flowing from a statutory provision is never an
evil. A Court has no power to ignore that provision to relieve what it
considers a distress resulting from its operation.” The statutory provision
may cause hardship or inconvenience to a particular party but the Court has
no choice but to enforce it giving full effect to the same. The legal maxim
“dura lex sed lex” which means “the law is hard but it is the law”, stands
attracted in such a situation. It has consistently been held that,
“inconvenience is not” a decisive factor to be considered while interpreting
a statute”.

That it is submitted that the applicant was having sufficient time to prepare and file
the present appeal before Hon’ble Tribunal within statutory and prescribed time of
60 days but due to their laxity and negligent approach, he did not bother and
adhere to file the instant appeal in prescribed time of 60 days for filing of appeal
under Section 44(2) of the Act.

That it is submitted that the citation of case of G. Ramegowda, Major V. Spl. Land
Acquisition Officer, (1988) 2 SCC 142, State of Haryana v. Chandra Mani,
(1996) 3 SCC and State of Manipur v. KotingLamkang, (2019) 10 SCC 408 are
not relevant in the present case. It is submitted that the approach of the appellant
has been highly careless and negligent and when it comes to applicability of law, it
does not discriminate between a common people or governmental body. It is
reiterated that, “no one is above the law, either may be common man or any high
ranking officer i.e. everyone is equal before the law and is entitled to get equal
protection of law (Article 14 of the Constitution of India)”’.

Further, the expression “sufficient cause” should be given a liberal interpretation to
ensure that substantial justice is done, but only so long as negligence, inaction or

lack of bona fides cannot be imputed to the party concerned, whether or not
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sufficient cause has been furnished, can be decided on the facts of a particular
case and no straitjacket formula is possible. (See also : Madanlal v. Shyamlal,
{2002) 1 SCC 535: AIR 2002 SC 100 and Ram Nath Sao v. Gobardhan Sao,
{2002} 3 SCC 195: AIR 2002 SC 1201).

Evidently, the approach of applicant has been very unprofessional and negligent
and as stated by the Hon’ble Supreme Court in Sagufa Ahmed & Ors. Vs. Upper
Assam Plywood Products Pvt. Ltd. & Ors. (Civil Appeal Nos. 3007-08 of 2020)
that “It is needless to point out that the law of limitation finds its root in two latin
maxims, one of which is Vigilantibus Non Dormientibus Jura Subveniunt which
means that the law will assist only those who are vigilant about their rights and
not those who sleep over them”, the applicant do not deserve for any relaxation for
condonation of delay and the application for delay condonation filed him is liable

to be dismissed with cost.

That it is submitted that the applicant has failed to explain sufficient cause in filing
the appeal with delay of 373 days after prescribed period of 60 days under Section
44(2) of the Act, 2016. The applicant has failed to show any justification and
sufficient cause preventing him to file the present appeal within the limitation
period of 60 days specified under Section 44(2) of the RERA Act. In fact it is
highly negligence and inaction on the part of applicant and hence the application
for condonation of delay filed by the applicant is liable to be rejected with cost.
The Hon’ble Supreme Court in Special Leave Petition (Civil) Nos. 6609-6613 of
2014 (Brijesh Kumar & Ors vs State of Haryana & Ors) on 24™ March, 2014 held

as under :-

“7. The issues of limitation, delay and laches as well as condonation of such
delay are being examined and explained every day by the Courts.



The law of limitation is enshrined in the legal maxim “Interest Reipublicae
Ut Sit Finis Litium” (it is for the general welfare that a period be put to
litigation). Rules of Limitation are not meant to destroy the rights of the
parties, rather the idea is that every legal remedy must be kept alive for a
legislatively fixed period of time.”

In Ram Lal and Ors. Vs. Rewa Coalfields Ltd., AIR 1962 Supreme Court 361, it
has been observed by the Hon’ble Apex Court that :-

“It is, however, necessary to emphasise that even after sufficient cause has
been shown a party is not entitled to the condonation of delay in question as
a matter of right. The proof of a sufficient cause is a condition precedent for
the exercise of the discretionary jurisdiction vested in the Court by S.5. If
sufficient cause is not proved nothing further has to be done, the application
for condoning delay has to be dismissed on that ground alone. If sufficient
cause is shown then the Court has to enquire whether in its discretion it
should condone the delay. This aspect of the matter naturally introduces the
consideration of all relevant facts and it is at this stage that diligence of the
party or its bona fides may fall for consideration; but the scope of the
enquiry while exercising the discretionary power after sufficient cause is
shown would naturally be limited only to such facts as the Court may regard
as relevant”.

Similarly, in Oriental Insurance Co. Ltd. vs. Kailash Devi & Ors. AIR 1994
Punjab and Haryana 45, it has been laid down by the Hon’ble Punjab-Haryana
High Court that;

“There is no denying the fact that the expression sufficient cause should
normally be construed liberally so as to advance substantial justice but that
would be in a case where no negligence or inaction or want of bona fide is
imputable to the applicant. The discretion to condone the delay is to be
exercised judicially i.e. one of is not to be swayed by sympathy or
benvolence.”

2.21 That it is submitted that the applicant could not provide “sufficient cause” which
prevented him to approach the court within limitation. In the present case it is clear

that the applicant’s approach in filing the appeal has been highly careless and



negligent and he has not acted diligently or remained inactive, there cannot be a
justified ground to condone the delay. The present application for condonation of
delay of 372 days, after expiry of prescribed period of 60 days in filing the instant
appeal is nothing but abuse of process of law because there has been no sufficient
cause shown by the applicant that prevented him to approach the court on time and
hence, condoning the delay will tantamount to showing utter disregard to the
legislature and thus the application for condonation of delay deserves to be rejected

with cost in the interest of justice.

3. We heard the learned counsel for the parties and perused the records.

4. The learned counsel for the applicant submitted that after coming to know about
the impugned order dated 13.12.2019, the appellant-Development Authority decided to
file the instant appeal but the appellant being a Government-body it has lengthy
procedure, hence the instant appeal could not be filed in time. Thereafter Covid-19
Pandemic also caused delay in filing the instant appeal. The learned counsel further
submitted that the delay has been caused due to bonafide reasons, hence the delay
condonation application is liable to be allowed.

5. Rebutting the argument of learned counsel for the appellant, the counsel for
respondent submitted that the contents of delay condonation application are false and
frivolous. The appellant being a Government-Department has sufficient man power but
inspite of this has made unnecessary delay of 373 days, hence the delay condonation
application deserves to be rejected.

From the perusal of records it is obvious that the impugned order was passed on
13.12.2019 which was uploaded on RERA Website on same date i.e. on 13.12.2019 and
the appellant filed the instant appeal on 22.02.2021 i.e. after delay of 372 days from the
date of uploading the impugned order 1.e. on 13.12.2019 and after excluding the limitation
period of 60 days as provided in Section 44(2) of the Act, 2016.



But it is relevant to mention here that the period from 15.03.2020 to 28.02.2022
shall stand excluded in light of verdict given by the Hon’ble Supreme Court in Misc.
Application No. 21 of 2022 and Miscellaneous Application No. 665 of 2021 in Suo
Motu Writ Petition (Civil) Writ Petition No. 03 of 2020.

It is also pertinent to mention here that the limitation period for filing the instant appeal
expired on 12.02.2020 if we calculate the limitation period from the date of uploading the
impugned order which is 13.12.2019 and after excluding the statutory period of limitation of 60
days. In other words, the appellant ought to file the instant appeal on or before 12.02.2020 but
failed to do so and filed the appeal on 22.02.2021. As we know that the Hon’ble Apex Court
has granted exemption to all litigants in respect of those cases in which the period of limitation
has expired during the period between 15.03.2020 to 28.02.2022. Such litigants are entitled to
get balance period of limitation to file the suit/appeal even after 28.02.2022 upto 90 days in
appropriate cases. But in the instant case before the Covid-19 pandemic there was 30 days
with the appellant to file the instant appeal but the appellant failed to do so and filed the appeal
on 22.02.2021 during Covid period and for that period the exemption has already been granted
by Hon’ble Supreme Court due to Covid-19 pandemic.

In brief, before Covid-19, pandemic there was delay of 30 days.

Now, in the facts and circumstances of the present case, we have to examine whether
appellant has sufficiently explained the afore-stated delay of 30 days ?

Before adjudging the above submission of learned counsel for the parties, we perused
Section 44(2) of the U.P. Real Estate (Regulation and Development) Act, 2016. The verbatim
language of Section 44(2) of the Act is reproduced herein below :

“44 (2) Every appeal made under sub-section (1) shall be preferred
within a period of sixty days from the date on which a copy of the
direction or order or decision made by the Authority or the adjudicating
officer is received by the appropriate Government or the competent
authority or the aggrieved person and it shall be in such form and
accompanied by such fee, as may be prescribed:



Provided that the Appellate Tribunal may entertain any appeal after the
expiry of sixty days if it is satisfied that there was sufficient cause for
not filling it within that period”.

From the aforesaid provisions of Section 44(2), the following inferences can be

drawn :

1i.

1il.

1v.

The period of limitation is sixty days and the appeal shall be preferred
within a period of sixty days.

The period of limitation shall be counted from the date on which a copy
of the impugned direction or order or decision given by the authority or
the adjudicating officer is received.

The expression- “the appeal shall be preferred within a period of sixty
days from the date on which a copy of the direction or order or decision
...... is received”.

The appeal may be filed even after expiry of sixty days, if there exists

sufficient cause for not filing the same within that period i.e. sixty days.

In the facts and circumstances of the present case, the delay of 30 days does not

stand as impediment to decide the case on merit.

In catena of judgments the Hon’ble Apex Court has laid down that it must be

endeavour of the Court to decide the case on merit by giving the expression “sufficient

cause” a pragmatic justice oriented approach while dealing the point of limitation.

The learned counsel for the applicant drew our attention to the principles laid down

in the case of B. Madhuri Goud vs. Damodar Reddy, (2012) 12 SCC 693 and

submitted that in-this case the Hon’ble Supreme Court has laid down that “There should

be a liberal, pragmatic, justice-oriented, non-pedantic approach while dealing with an

application for condonation of delay, for the courts are not supposed to legalise injustice



but are obliged to remove injustice. Substantial Justice being paramount and pivotal the

technical considerations should not be given undue and uncalled for emphasis”.

In the case of Collector, Land Acquisition, Anant Nag and another reported in
(1987) 2 SCC 107 the Hon’ble Supreme Court while dealing with an application under
Section 5 of the Limitation Act has expressed the necessity of liberal approach in

condonation of delay and thus has observed:-

“It is common knowledge that this Court has been making a justifiably liberal
approach in matters instituted in this Court. But the message does not appear
to have percolated down to all the other Courts in the hierarchy. And such a

liberal approach is adopted on principle as it is realized that:-

1. Ordinarily a litigant does not stand to benefit by lodging an appeal late.

2. Refusing to condone delay can result in a meritorious matter being thrown
out at the very threshold and cause of justice being defeated. As against this
when delay is condoned the highest that can happen is that a cause would be

decided on merits after hearing the parties.

3. "Every day's delay must be explained"” does not mean that a pedantic
approach should be made. Why not every hour's delay, every second's delay?

The doctrine must be applied in a rational common sense pragmatic manner.

4. When substantial justice and technical considerations are pitted against
each other, cause of substantial justice deserves to be preferred for the other
side cannot claim to have vested right in injustice being done because of a

non-deliberate delay.

5. There is no presumption that delay is occasioned deliberately, or on
account of culpable negligence, or on account of mala fides. A litigant does

not stand to benefit by resorting to delay. In fact he runs a serious risk.



6. It must be grasped that judiciary is respected not on account of its power to
legalize injustice on technical grounds but because it is capable of removing

injustice and is expected to do so”.

In the case of G. Ramegowda, Major v. Spl. Land Acquisition Officer,
(1988) 2 SCC 142 the Hon’ble Apex Court held that : -

. The expression 'sufficient cause' must receive a liberal
construction so as to advance substantial justice and generally
delays in preferring appeals are required to be condoned in the
interest of justice where no gross negligence or deliberate inaction
or lack of bona fides is imputable to the party seeking
condonation of the delay. In litigations to which Government is a
party there is yet another aspect which, perhaps, cannot be
ignored. If appeals brought by Government are lost for such
defaults, no person is individually affected; but what, in the
ultimate analysis, suffers is public interest. The decisions of
Government are collective and institutional decisions and do not
share the characteristics of decisions of private individuals.

...... Governmental decisions are proverbially slow encumbered, as
they are, by a considerable degree of procedural red-tape in the
process of their making. A certain amount of latitude is, therefore,
not impermissible. It is rightly said that those who bear
responsibility of Government must have 'a little play at the joints'.
Due recognition of these limitations on Governmental functioning-
of course, within a reasonable limits-is necessary if the judicial
approach is not rendered unrealistic. It would, perhaps, be unfair
and unrealistic to put Government and private parties on the same
footing in all respects in such matters. Implicit in the very nature of
Governmental functioning is procedural delay incidental to the
decision making process.”

The Hon’ble Supreme Court in case of Special Tehsildar v/s K.V. Ayisumma,

AIR 1996 (SC) 2750 was pleased to hold that when the delay was occasioned at the
behest of the Government, it would be very difficult to explain the day to day delay.
Thus, the Hon’ble Court has observed as below:-

“2. It is now settled taw that when the delay was occasioned at the behest of

the Government, it would be very difficult to explain the day to day delay. The



transaction of the business of the Government being done leisurely by officers
who had no or evince no personal interest at different levels. No one takes
personal responsibility in processing the matters expeditiously. As a fact at
several stages they take their own time to reach a decision. Even in spite of
pointing at the delay, they do not take expeditious action for ultimate decision
in filing the appeal. This case is one of such instances. It is true that Section

5 of the Limitation Act envisages explanation of the delay to the satisfaction of

the Court and in matters of Limitation Act made no distinction between the
State and the citizen. Nonetheless adoption of strict standard of proof leads to
grave miscarriage of public justice. it would result in public mischief by skilful
management of delay in, the process of filing the appeal ”.

In the case of State of Haryana v. Chandra Mani, (1996) 3 SCC 132 at para 11

the Hon’ble Supreme Court has observed that :

...... on account of impersonal machinery and the inherited
bureaucratic methodology imbued with the note-making, file-
pushing, and passing-on-the-buck ethos, delay on the part of the
State is less difficult to understand though more difficult to
approve, but the State represents collective cause of the community.
It is axiomatic that decisions are taken by officers/agencies
proverbially at slow pace and encumbered process of pushing the
files from table to table and keeping it on table for considerable
time causing delay intentional or otherwise - is a routine.
Considerable delay of procedural red tape in the process of their
making decision is a common feature.”

In the case of State of Nagaland v/s. Lipok AO and others reported in (2005) 3
SCC 752 the Hon’ble Supreme Court has held that in condonation of delay of filing of
Appeal by the State “sufficient cause” has to be considered with pragmatism in justice
oriented approach rather than the technical dedication of sufficient cause for explaining
every day’s delay. The Court should decide the matter on merits unless the case is

hopelessly without merit. Thus the Court observed as below:-



“It is axiomatic that decisions are taken by officers/agencies proverbially at
slow pace and encumbered process of pushing the files from table to table and
keeping it on table for considerable time causing delay - intentional or
otherwise - is a routine. Considerable delay of procedural red-tape in the
process of their making decision is a common feature. Therefore, certain
amount of latitude is not impermissible. If the appeals brought by the State are
lost for such default no person is individually affected but what in the ultimate
analysis suffers, is public interest. The expression "sufficient cause"” should,
therefore, be considered with pragmatism in justice-oriented approach rather
than the technical detection of sufficient cause for explaining every day's
delay. The factors which are peculiar to and characteristic of the functioning
of the governmental conditions would be cognizant to and requires adoption of
pragmatic approach in justice- oriented process. The court should decide the
matters on merits unless the case is hopelessly without merit”.

In Shakuntala Devi Jain V. Kuntal Kumari reported in AIR 1969 SC 575, the
Hon’ble Supreme held that unless want of bona fides of such inaction or negligence as would
deprive a party of the protection of Section 5 is proved, the application must not be thrown out
or any delay cannot be refused to be condoned.

The Hon’ble Apex Court in O.P. Kathpalia v. Lakhmir Singh, AIR 1984 SC 1744
held that if the refusal to condone the delay results in grave miscarriage of justice, it would be

ground to condone the delay.

In Smt Rani Kusum v. Kanchan Devi and Ors. AIR 2005 SC 3304, the Hon’ble Court
has held:-

..... Processual law is not to be a tyrant but a servant, not an
obstruction but an aid to justice. Procedural prescriptions are the
handmaid and not the mistress, a lubricant, not a resistant in the
administration of justice.

1t is also to be noted that though the power of the Court under the
proviso appended to Rule I of Order VIII is circumscribed by words —



“shall not be later than ninety days” but the consequences flowing
from non-extension of time are not specifically provided though they
may be read by necessary implication. Merely, because a provision of
law is couched in a negative language implying mandatory character,
the same is not without exceptions. The courts, when called upn to
interpret the nature of the provision, may, keeping in view the entire
context in which the provision came to be enacted, hold the same to be
directory though worded in the negative form”.

The Hon’ble Apex Court in Saleem Advocates Bar Association Tail Nadu v. Union of
India, AIR 2005 SC 3353 has observed herein under:-

“....The rules of procedure are made to advance the cause of justice
and not to defeat it. Construction of the rule or procedure which
promotes justice and prevents miscarriage has to be preferred. The
rules or procedure are handmaid of justice and not its mistress...”

In Union of India vs. Gaini, A.I.R. 2011 S.C. 977, the Hon’ble S.C. observed:
“The court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach”.
The Hon’ble Supreme Court in case of Abdul Gafoor vs. State of Bihar, A.L.R.
2012 S.C. 640 held:-
“Court should be reluctant to shut out consideration of case on merits
on grounds of limitation or other technicality”.

In the case of Esha Bhattacharjee vs. Managing Committee of
Raghunathpur Nafar Academy And Others (2013) 12 SCC 64, the Hon’ble
Apex Court has summarised the principles applicable to an application for
condonation of delay which are as follows:

(i). There should be a liberal, pragmatic, justice-oriented, non-pedantic
approach while dealing with an application for condonation of delay, for the
courts are not supposed to legalise injustice but are obliged to remove
injustice.

(ii). The terms “sufficient cause” should be understood in their proper spirit,
philosophy and purpose regard being had to the fact that these terms are
basically elastic and are to be applied in proper perspective to the obtaining
fact-situation.



(iii). Substantial justice being paramount and pivotal the technical
considerations should not be given undue and uncalled for emphasis.

(iv). No presumption can be attached to deliberate causation of delay but,
gross negligence on the part of the counsel or litigant is to be taken note of.
(v). Lack of bona-fides imputable to a party seeking condonation of delay is a
significant and relevant fact.

(vi). It is to be kept in mind that adherence to strict proof should not affect
public justice and cause public mischief because the courts are required to be
vigilant so that in the ultimate eventuate there is no real failure of justice.

(vii). The concept of liberal approach has to encapsulate the conception of
reasonableness and it cannot be allowed a totally unfettered free play.
(viii). There is a distinction between inordinate delay and delay of short
duration or few days, for to the former doctrine of prejudice is attracted
whereas to the latter it may not be attracted. That apart, the first one warrants
strict approach whereas the second calls for a liberal delineation.

(ix). The conduct, behaviour and attitude of a party relating to its inaction
or negligence are relevant factors to be taken into consideration. It is so as
the fundamental principle is that the courts are required to weigh the
scale of balance of justice in respect of both parties and the said principle
cannot be given a total go by in the name of liberal approach.

(x). If the explanation offered is concocted or the grounds urged in the
application are fanciful, the courts should be vigilant not to expose the
other side unnecessarily to face such a litigation.

(xi). It is to be borne in mind that no one gets away with fraud,
misrepresentation or interpolation by taking recourse to the technicalities of
law of limitation.

(xii). The entire gamut of facts are to be carefully scrutinized and the approach
should be based on the paradigm of judicial discretion which is founded on
objective reasoning and not on individual perception.

(xiii). The State or a public body or an entity representing a collective cause
should be given some acceptable latitude.

(xiv). An application for condonation of delay should be drafted with careful

concern and not in a haphazard manner harbouring the notion that the courts



are required to condone delay on the bedrock of the principle that adjudication
of a lis on merits is seminal to justice dispensation system.

(xv). An application for condonation of delay should not be dealt with in a
routine manner on the base of individual philosophy which is basically
subjective.

(xvi). Though no precise formula can be laid down regard being had to the
concept of judicial discretion, yet a conscious effort for achieving consistency
and collegiality of the adjudicatory system should be made as that is the
ultimate institutional motto.

(xvii). The increasing tendency to perceive delay as non-serious matter and,
hence, lackadaisical propensity can be exhibited in a nonchalant manner

requires to be curbed, of course, within legal parameters.

Hon’ble Supreme Court in the case of Baswaraj and another vs. Special Land
Acquisition Officer, (2013) 14 SCC 81 has ruled that expression “sufficient cause”
should receive a liberal interpretation to ensure that substantial justice is done, however,
Hon’ble Supreme Court has further observed in the said judgment that such liberal
interpretation should be given only as long as negligence, inaction or lack of bona-fides
cannot be imputed to the party concerned.

In the instant case, the appellant is Government Department hence it cannot be
denied that comparatively common litigant, some more time (but to a reasonable extent)
may be taken by the Government agencies. The delay of 30 days cannot be said unusual
and it deserves to be condoned.

From the above propositions as laid down by the Hon’ble Apex Court, it is obvious
that the endeavour of the Court must be to decide the case on merit by giving an
expression “sufficient cause” the pragmatic justice oriented approach but there must not
be lack of bonafide on the part of applicant seeking condonation for delay.

Thus, in view of the above detailed discussion, we are of the considered view that
the delay condonation application dated 18.02.2021 supported with affidavit deserves to

be allowed subject to payment of cost.



ORDER
The application dated 18.02.2021 supported with affidavit filed by the applicant

for condonation of delay in filing the instant appeal, is allowed subject to payment of
cost of Rs.8.000/- out of this amount Rs.4000/- shall be deposited in the Tribunal’s
Fund and the rest Rs.4000/- shall be paid to the respondent.

Let this defective appeal be registered as Regular Appeal.

List this appeal on 09.11.2022 for further orders.

(K.K. Jain) (T.B. Singh)
Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira, Appellate Tribunal, Indira
Bhawan, Lucknow Bhawan, Lucknow

Dated: Oct.21, 2022
Vks.

The judgment signed, dated and pronounced in the open Court, today.
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