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THE UTTAR PRADESH REAL ESTATE APPELLATE

TRIBUNAL
AT
LUCKNOW
APPEAL NO. 7/2022
Nihalsons Real Estate Developers ... Appellant
Versus
Wave Megacity Centre Pvt. Ltd. ... Respondent

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman

Hon’ble Mr. Kamal Kant Jain, Technical Member

l.

Heard Ms Aahuti Agarwal learned counsel for the appellant,
Sri Amit Yadav, learned counsel for respondent No.l &
Sri Nitesh Mishra, holding brief of Sri Shobhit Mohan Shukla,
learned counsels for UP RERA, respondent No.2.

The appellant booked a unit in the project of respondent No.1 and
was allotted unit No 3D-29M on 22.02.2012 at ‘Wave Mega City
Centre Private Limited’ situated at Sector-32, Noida (UP). As per
the agreement, the possession of the unit was to be given by
respondent No.1 by 21.02.2015.

The appellant, feeling aggrieved on account of failure of the
respondent No 1 to offer possession of the unit, filed a complaint
No. NCR144/12/0780/2019 before the Regulatory Authority at
Gautam Budha Nagar. The said complaint was allowed vide
judgment and order dated 19.06.2020 with a direction to respondent
No. 1 to provide the possession of the booked unit by 31.12.2020
after completing all amenities as per allotment letter / agreement
alongwith OC/CC and execute the conveyance deed after taking
necessary stamp fees. The respondent No.1 was also directed to pay
interest to the appellant from 01.05.2016 @ MCLR +1% till receipt
of the OC/CC or offer of possession, whichever is later. No interest
will be chargeable for either party from 24.03.2020 to 30.09.2020

due to Covid-19 pandemic.
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The respondent No. 1 was further directed to issue amended offer
of possession along with OC/CC. As respondent No.1 did not take
any step in pursuance of order dated 19.06.2020 of the Regulatory
Authority, the appellant was constrained to file an application for
execution and initiating action under section 63 of Act of 2016.

The Regulatory Authority by means of impugned order dated
17.08.2021 noting down the submissions of the appellant with
respect of refund of the deposited amount alongwith interest as the
respondent No 1 has failed to provide possession in pursuance to
the order of the Regulatory Authority, directed to refund the
amount from October, 2021 in four equal installments alongwith
interest @ MCLR + 1%.

Learned counsel for appellant submitted that appellant filed
complaint before the Regulatory Authority for seeking direction
against the respondent company to issue revised possession letter
after obtaining OC/CC and also adjust the delay interest @ 18%
from the date of possession till offer of the same. The appellant
waited for a substantial time for compliance of the order of
Regulatory Authority dated 19.06.2020, approached the Regulatory
Authority for execution of the same.

Learned counsel for appellant further submitted that in response to
the reply of respondent No.2 the appellant has specifically
mentioned that appellant never requested during the proceedings
under section 63 of the act 2016 to refund the money deposited by
the appellant, and the only request of the appellant was for
compliance of order dated 19.06.2020 but the impugned order has
been passed without application of judicial mind, in the utmost
illegal and arbitrary manner.

Learned counsel for appellant further submitted that during the
execution proceedings for arguments sake, though not admitted if
appellant had requested for refund of the money, even then it was
not open for the respondent while executing the order dated
19.06.2020 to change the original order. The directions for the
refund of amount is literally abounding the original order dated
19.06.2020 which was beyond the competence and jurisdiction of
the Regulatory Authority while executing the original order and
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therefore the impugned order dated 17.08.202, is not sustainable in
the eyes of law.

Sri Amit Yadav, learned counsel for the respondent No.l on being
asked stated that partial OC/CC was received on 16.09.2019, but
the respondent No 1 has not taken any action / issued amended
offer of possession in pursuance of the direction No.4 of the
Regulatory Authority order dated 19.06.2020, passed on the
compliant of the appellant. However, the respondent No.1 is ready
to refund the entire amount in pursuance to the order dated
17.08.2021 passed in the execution case.

Sri Nitesh Mishra, holding brief of Sri Shobhit Mohan Shukla,
learned counsel for the respondent No.2 submitted that it is only
on account of the oral request of the appellant during the execution
proceedings as is evident from the first Para of the impugned order,
direction for refund of the deposited amount alongwith interest was
issued.

A specific query has been made from respondent No.2 as to
whether it was open for the executing authority to change the order
even if a request has been made by the appellant in the execution
proceedings for refund. The learned counsel for the respondent
No.2 has fairly submitted that it is not in the jurisdiction of the
respondent No.2 to change the order and the authority was to
execute the original order as it is.

We have examined the submissions of the learned counsels for the
parties and gone through the records. Admittedly in the complaint
of the appellant, filed on 18.12.2019, the appellant sought
directions against the respondent company to issue revised
possession after obtaining OC/CC adjusting delay interest to be
paid by the respondent. The Regulatory Authority after hearing
both the parties vide order dated 19.06.2020, while disposing of the
complaint of the appellant, directed for providing possession by
31.12.2020 alongwith OC/CC after getting completed the amenities
as per the allotment letter / agreement and execute conveyance deed
taking necessary stamp fees. The respondent No 1 was also
directed to pay interest with effect from 01.05.2016 till receipt of

the OC/CC or offer of possession whichever 1is later,
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@ MCLR+1%. The respondent No.1 was also directed to issue
amended offer of possession alongwith OC/CC.
Sri Amit Yadav, learned counsel for the respondent admits that no
action has been taken in pursuance of the order dated 19.06.2020
passed by the respondent No.2.
The appellant after waiting for substantial period and expiry of the
date provided in order dated 19.06.2020 approached Regulatory
Authority for execution of order passed in its complaint on
08.01.2021 but the Regulatory Authority without examining the
directions in the order dated 19.06.2020 directed for refund of the
money deposited alongwith interest while recording the submission
of the appellant for refund of the deposited amount alongwith the
interest, as the respondent No.1 failed to provided the possession in
compliance of the order dated 19.06.2020.
The learned counsel for the appellant stressed that appellant never
sought refund and it’s complaint was for possession. Further in the
execution application only request was for compliance of the order
regarding possession of the unit and the Executing Authority was
required to ensure compliance of the order dated 19.06.2020 but the
executing authority has exceeded its jurisdiction and in fact has
amended original order which was beyond its competence.

The issue of powers and limitations of the executing court/forum,

time and again, has been examined by the Hon’ble Supreme Court,

we have culled out some of the views of Hon’ble Supreme Court on
the issue:-

(1) In Vasudev Dhanjibhai Modi Vs. Rajabhai Abdul Rehman
& Ors (1970) 1 SCC 670, the Hon’ble Supreme Court vide
pleased to observe that the a Court executing a decree cannot
go behind the decree. Relevant para 6 of the judgment reads as

under:

A Court executing a decree cannot go behind the
decree: between the parties or their representatives it
must take the decree according to its tenor, and cannot
entertain any objection that the decree was incorrect in
law or on facts. Until it is set aside by an appropriate
proceeding in appeal or revision, a decree even if it be

erroneous is still binding between the parties.
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(1i1)) In Rameshwar Dass Gupta Vs. State of U.P. & another
(1996) 5 SCC 728 while examining the powers and limit of
executing court Hon’ble Apex Court pleased to observe that it
gets jurisdiction only to execute the order in accordance with
the procedure laid down under Order 21 C.P.C. The relevant

para-4 of the Judgment reads as under:

“It is well settled legal position that an executing Court
cannot travel beyond the order or decree under
execution, It gets jurisdiction only to execute the order in
accordance with the procedure laid down under Order
21, CPC. In view of the fact that it is a money claim,
what was to be computed is the arrears of the salary,
gratuity and pension after computation of his
promotional benefits in accordance with the service law.
That having been done and the court having decided the
entitlement of the decree-holder in a sum of Rs.1,97,000/-
and odd, the question that arises is whether the executing
Court could step out and grant a decree for interest
which was not part of the decree for execution on the
ground of delay in payment or for unreasonable stand
taken in execution ? In our view, the executing Court has
exceeded its jurisdiction and the order is one without
jurisdiction and is thereby a void order. It true that the
High Court normally exercises its revisional jurisdiction
under Section 115, CPC but once it is held that the
executing Court has exceeded its jurisdiction, it is but the
duty of the High Court to correct the same. Therefore, we
do not find any illegally in the order passed by the High
Court in interfering with and setting aside the order

directing payment of interest.”

(i11) The Hon’ble Supreme Court in the judgment reported in
(2011) 11 SCC 212, (State of Punjab and others vs.
Krishan Dayal Sharma), wherein it has been observed that in
execution proceedings the right of the decree holder is

determined in accordance with the terms of the decree and the
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executing court is bound by the terms of the decree. Para 8 of

the judgment observed as under:-

“The executing court has referred to a number of
decisions where interest had been granted on the arrears
of salary and pension. The executing court failed to
appreciate that in those decisions relief for reinstatement
or payment of arrears of salary or pension.. None of
those decisions relate to the grant of interest by the
executing court. No doubt the courts have power to
award interest on the arrears of salary or pension or
other amounts to which a government servant is found
entitled having regard to the facts and circumstances of
the case but that power cannot be exercised by the
executing court in the absence of any direction in the

decree.”

(iv) In the recent case of Rajbir Vs. Suraj Bhan; reported in 2022
SCC OnLine SC 270, the Hon’ble Supreme Court vide para-
11 was pleased to observe that it is well settled that the
execution court cannot go beyond the decree. The decree must
be executed as it is. The Hon’ble Supreme Court further vide

para-14 was pleased to observe as under:

“....While it is true that the court must be diligent in the
matter of executing a decree passed after adjudication
which spans a long period of time, it is also the duty of
the court to execute the decree as it is and in accordance
with law. Order XXI Rule 34 cannot be diluted and any
such departure from the provisions can have highly
deleterious consequences not merely qua the parties in
question but also persons who come to deal with those
parties in future. It can lead to further litigation. It is all
of this which is sought to be avoided by bringing clarity
and precision and execution must be in conformity with

the adjudication contained in the decree.”

(v) The Hon’ble Supreme Court in Shivshankar Gurgar Vs.
Dilip (2014) 2 SCC 465 while examining the issue of

enlargement of time by the executing court pleased to held
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that the same will amounts to modification of decree and is
without jurisdiction on the part of executing court and
therefore, a nullity. The relevant paras from 13 to 14 of the

said judgment read as under:

13. Coming to the second reason i.e., the failure of the
appellant to challenge the order of the executing court
dated 23.11.2005 (by which the executing court granted
15 days time to the respondent to deposit the balance of
the arrears of rent) debar the appellant to recover
possession of the property in dispute is equally

untenable, because:

13.1 In our opinion, the order of the executing court
dated 23.11.2005 is beyond his jurisdiction and a nullity.
The only source which confers powers on the civil court
to enlarge time is found under Section 148 of the Code of

Civil Procedure which reads as follows:-

148. Enlargement of time — Where any period is
fixed or granted by the Court for the doing of any
act prescribed or allowed by this Code, the Court
may, in its discretion, from time to time, enlarge
such period not exceeding thirty days in total, even
though the period originally fixed or granted may

have expired.

It is obvious from the language of the Section, such a
power can be exercised only in a case where a period is
fixed or granted by the court for doing of any act
prescribed by this Court. In a compromise decree such as
the one on hand, the stipulation that the judgment debtor
is required to make the payment of the money within a
specified period is a stipulation by agreement between
the parties and it is not a period fixed by the court.
Therefore, Section 148 CPC has no application to such a
situation. We are fortified by the decision of this court in

Hukumchand v. Bansilal and others AIR 1968 SC 86

13.2 In our opinion, the order dated 23.11.2005 virtually

amounts to the modification of the decree and is without
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jurisdiction on the part of the executing court, therefore,
a nullity. It is a settled principle of law that the executing
court cannot go beyond the decree. It has no jurisdiction
to modify a decree. It must execute the decree as it is.
This Court in Deepa Bhargava and Another v. Mahesh
Bhargava and Others [(2009) 2 SCC 294] held thus.-

“9. There is no doubt or dispute as regards
interpretation or application of the said consent
terms. It is also not in dispute that the respondent
judgment-debtors did not act in terms thereof. An
executing court, it is well known, cannot go behind
the decree. It has no jurisdiction to modify a

decree. It must execute the decree as it is....”"

14. It is well settled that such a void order can create
neither legal rights nor obligations. Therefore, the
appellant cannot be denied his right to recover
possession of the property in dispute on the ground that

he did not choose to challenge such a void order.

Thus it is settled law that an executing court cannot go beyond the

decree and is required to execute the order as it is.

17.

18.

In view of the aforesaid analysis and after examining the impugned
order dated 17.08.2021, we are of the considered view that the
Executing Authority has exceeded its jurisdiction while passing the
impugned order dated 17.08.2021 for refund of the deposited
payment of the allottee / appellant instead of ensuring compliance
of directions of the Regulatory Authority dated 19.06.2020
regarding providing possession to the allottee alongwith OC /CC
after completing the amenities as per allotment letter / agreement
and execution of the conveyance deed after taking necessary stamp
fee.

The order of the executing authority date 17.08.2021 is not
sustainable in the eyes of law and accordingly the same is hereby
set aside and while allowing the appeal we remand the same to

the Regulatory Authority.
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19. As the counsels for the parties are present before the Tribunal, we
direct the parties to appear before the Regulatory Authority on
18.08.2023.

20. The Registrar of Tribunal is directed to send a copy of this order to
the Secretary RERA to be placed before the concerned bench on the
date fixed.

Dated : 31.07.2023 (K.K. Jain) (D.K. Arora)
M. Singh/-



