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1. Heard Ms Aahuti Agarwal, Advocate, holding brief of Sri Abhishek 

Khare, learned counsel for Lucknow Development Authority 

(applicant/appellant). Neither respondent appeared nor filed any 

objections even after service of notices. Therefore, order has been 

passed on 15.05.2025 to proceed  ex parte against the respondent. 

Order on Application for Condonation of Delay  

2. Perused the affidavit, accompanying application for condonation of 

delay.  

3. The applicant/appellant is seeking condonation of 424 days in 

instituting the appeal.  The applicant/appellant has submitted that 

impugned order under challenge came to be passed 13.04.2023 and was 

uploaded on the portal of UP RERA on 17.04.2023.  The appeal came 

to be instituted on 13.08.2024 i.e. with delay of 424 days beyond 

limitation.  
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4. The applicant/appellant submits that applicant, Development Authority 

has engaged a new panel of counsels, during the second week of April 

2023 for conducting matters of Authority.  The impugned order did not 

come into the records and knowledge of the applicant due to the 

shuffling of the cases. The applicant further submits that it took time to 

receive all the documents/files/records from the previous panel of 

counsels, which was representing the Authority in conducting the 

matters. Learned counsel further submits that applicant/appellant is 

facing lots of disputes as such lots of files were provided by the earlier 

counsels to the applicant and in these circumstances, it became 

practically impossible to find out that which cases had been disposed of 

in which appeals were not filed, though the appeals ought to have been 

filed. It took considerable time to arrive at a conclusion about future 

steps in the matters.  

4.1 The delay in filing appeal is neither deliberate nor intentional.  

4.2 Learned counsel for the appellant/applicant further submits that 

order of learned Adjudicating Officer is without jurisdiction and 

it would amount to nullity as the matter goes to the root of the 

cause.  

4.3 The issue of lack of jurisdiction is purely a question of law.  

5. Hon’ble Supreme Court in Appeal (Civil) No 9493 of 1995 (Sri 

Singam Chetty Ateendrooloo & Ors. Vs. the State of Tamil Nadu & 

Ors.), while examining the point of limitation, was pleased to hold that 

an order can be challenged after expiry of the limitation period only, if 

the order was without jurisdiction.   

5.1 Hon’ble Supreme Court in vide its order dated 09.10.2023 in 

(Sheo Raj Singh (deceased) through LRs & Ors.  Vs. Union of 

India), Civil Appeal No. 5867/2015, while examining the issue 

of condonation of delay and exercising discretion, has held that 

length of delay is not always decisive. The merits of claim were 

also to be considered when deciding such delay condonation 

application.   
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5.2 Hon’ble Supreme Court in Smt Shrishti Dhawan Vs. M/s Shaw 

Brothers (1992) 1SCC 534 and Dr. Jagmittar Sain Bhagat Vs. 

Dir. Health Services, Haryana & Ors (2013) 10 SCC 136 has 

observed that an order, passed by an Authority transgressing 

jurisdiction assigned to it, especially by the Statute would amount 

to nullity as the matter goes to the roots of the cause.  The 

findings of Court or Tribunal become irrelevant, 

unenforceable/inexecutable, once the forum is found to have no 

jurisdiction.  The court cannot derive the jurisdiction apart form 

the Statute.  

5.3 It is also settled preposition of law that question of law can be 

allowed to be raised for the first time before the Appellate Court.  

6. Applying the above principles, it can be safely concluded that the 

condonation of delay is discretionary power, granted to the Tribunal 

vide its parent statute and law of limitation was founded on public 

policy.  When substantial justice and technical considerations are pitted 

against one-another, the forum would prevail. Further, prima-facie the 

merits of claim can also to be considered while deciding the application 

for condonation of delay.  

7. When an appeal, challenging a non-jurisdictional order, is filed 

belatedly and dismissed on limitation, the legal consequences will 

amount to confirmation of the decree which has been passed without 

jurisdiction. If the appeal is dismissed on preliminary grounds of time-

barred, the decree of trial court gets merged in the Appellate Court’s 

decree. Such situation will create a legal deadlock that a non-

jurisdictional judgement under challenge will be held to be legal and 

valid against the settled principles of Hon’ble Supreme Court. 

Therefore, discretionary powers of delay condonation should be 

exercised by Courts to do substantial justice.   

8. Thus, on the basis of the above discussion, we can safely conclude that 

in case, where jurisdiction and competence of the Authority passing the 

impugned order is under challenge, in case of delay, the same may not 

be dismissed, instead exercising the discretionary powers and in the 

interest of justice, the delay should be condoned.  
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9. In view of the aforesaid analysis, and examining the cause shown as 

well as impugned judgement/order, impugned judgement/order prima-

facie has been passed by the Adjudicating Officer without jurisdiction 

regarding delay interest.  In order to examine the same on merit, in the 

interest of justice, we deem it proper to condone the delay. Hence, 

application for condonation of delay is allowed and delay in filing 

appeal is condoned.  

10. Registry is directed to convert instant defective appeal into regular 
appeal. 

Order on Appeal   

11. We proceed to hear and decide the appeal with the consent of learned 

counsel of appellant as no one is present for respondent and appeal has 

been proceeded ex parte against the respondent, vide order dated 

15.05.2025. 

12. Heard Ms Aahuti Agarwal, Advocate, holding brief of Sri Abhishek 

Khare, learned counsel for Lucknow Development Authority 

(appellant). 

13. The present appeal has been filed assailing the order dated 13.04.2023, 

passed by the Adjudicating Officer, U.P. Real Estate Regulatory 

Authority, Lucknow, in Complaint No. ADJ/LKO162/12/103132/2022 

(Himanshu Sharma. Vs. Lucknow Development Authority), granting 

delay interest by way of compensation. 

14. Learned counsel for appellant, at the outset, submits that in view of the 

decision rendered by the Hon’ble Supreme Court in the case of M/s 

Newtech Promoters and Developers Pvt. Ltd. Vs. State of U.P. and 

others, 2021 SCC Online SC, 1044, the Adjudicating Officer would 

lack inherent jurisdiction in granting delay interest of a delayed project. 

He further submits that the forum for seeking the relief was before the 

Regulatory Authority.  

15. Main question involved in this appeal is whether the impugned order 

dated 13.04.2023, passed by the learned Adjudicating Officer, 

Lucknow, is without jurisdiction and whether in the given facts 

allottee/respondent is entitled for delay interest.  
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16. It is not disputed by the appellant that the project was inordinately 

delayed, accordingly, the respondent would be entitled to delay interest 

on the deposit in terms of Section 18(1) of the Act. 

17. The appellant had launched a scheme in the name and style ‘Panchsheel 

Affordable (G+3) and Panchsheel Multistory’, situated at Vikalp 

Khand-3 in Gomtinagar, Lucknow. The appellant was duly allotted the 

unit and the sale consideration was paid as per terms and conditions of 

the agreement/brochure. Offer of possession was issued on 09.08.2019. 

18. Learned counsel for appellant does not dispute the delay period from 

31.08.2015 to 09.08.2019, when the offer of possession of the Flat 

(Unit) was issued.  

19. Since the period of delay in completing the project and offer of 

possession of the Unit is not under dispute, accordingly, no purpose 

would be served in relegating the matter to the appropriate forum for 

delay interest for the very same admitted period of delay in view of Sub 

section (6) of Section 44 read with Sub section (1) of Section 53 of the 

Act. The relevant provisions are extracted: - 

 “Section 44. Application for settlement of disputes 

and appeals to Appellate Tribunal. 

 (6) The Appellate Tribunal may, for the purpose of 

examining the legality or propriety or 

correctness of any order or decision of the 

Authority or the adjudicating officer, on its 

own motion or otherwise, call for the records 

relevant to deposing of such appeal and 

make such orders as it thinks fit.” 

  “Section 53 – Powers of Tribunal. — (1) The 

Appellate Tribunal shall not be bound by the 

procedure laid by the Code of Civil Procedure, 

1908 (5 of 1908) but shall be guided by the 

principles of natural justice…”  
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20. It is informed by the learned counsel for the parties that similar matters 

came to be challenged before the Hon’ble High Court in appeal. The 

Hon’ble High Court has decided RERA Appeal No. 72 of 2025 (Ratan 

Buildtech Private Limited V/S. Anil Kumar) and other connected 

appeals on 04.08.2025. One of the questions before the Hon’ble High 

Court was, “whether an appeal would lie against the grant of interest 

under Section 18(1) of the RERA Act, granted on the basis of 

admission in between the parties” (Issue No. III). And the related issue, 

“whether grant of interest requires any adjudication or can be granted 

automatically as per Section 18(1) of the RERA Act”.  

21. The Hon’ble High Court in Para-37, observed that pre-deposit 

prescribed under Section-18, cannot be adjudicated dues. The Court 

while answering Issue No. III in Para-42 of the report held as follows: -  

“Even if the submission of the Counsel for the appellant 

that the appellate court was wrong in recording that there 

was admission with regard to delay in delivery of 

possession and the admission was confined only to that 

effect that apartment could not be delivered to the allottee 

and there was no admission to liability to pay interest, 

would not alter the final out come as it is already held 

that the statutory interest is essentially a mathematical 

exercise and does not require any adjudicatory exercise”.  

22. Accordingly, the question is answered and the appeal is being disposed 

of on admitted facts of delayed period by passing the following orders:- 

(i) The impugned order passed by the learned Adjudicating 

Officer dated 13.04.2023 is set aside and quashed.  

(ii) The respondent/allottee is entitled to delay interest w.e.f. 

31.08.2015 to 09.08.2019 at the rate of MCLR+1% per 

annum on the deposited amount within 45 days.  

(iii) The amount deposited in compliance of Section 43(5) of the 

Act towards the delay interest shall be released in favour of 

the respondent after verifying from the Regulatory Authority 

as to whether the execution proceeding is pending. In the 
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event the execution proceeding is pending, the amount so 

deposited shall be remitted to the Regulatory Authority. 

(iv) Income tax liability, if any, will be of the beneficiary.  

(Devindar Singh Chaudhry)               (Sanjai Khare) 

Dated: 05.12.2025 
RAJNEESHPS 


