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PARK TOWN COMPLEX PRIVATE LIMITED  eeees Appellant
Versus

RAJEEV KUMARRAJEEV KUMAR  vvvveeeeeee Respondent

Counsel for Appellant Counsel for Respondent

MANISH SINGH

AZHAR IKRAM

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Dr. Azhar Ikram, learned counsel for the applicant.

Order Sheet reveals that that the matter has already proceeded ex-parte against

the respondent vide order dated 10.10.2022.

The submission of learned counsel for the applicant is that impugned order dated
06.04.2021 was uploaded on the webpage of U.P.RERA and communicated to
the parties on 13.04.202. The instant case has been filed on 31.08.2021.

The submission of the learned counsel for the applicant is that issue of delay in
the matter is squarely covered by Judgment of Hon’ble Supreme Court in SUO
MOTU WRIT PETITION No. (C) No. 3 of 2020 dated 10.01.2022 where
Hon’ble Supreme Court while restoring the order dated 23.03.2020 and in
continuation of the subsequent order dated 08.03.2021, 27.04.2021 and
23.09.2021, directed that:-

“The period from 15.03.2020 till 28.02.2022 shall stand excluded for the
purposes of limitation as may be prescribed under any general or special

laws in respect of all judicial or quasi-judicial proceedings.



Consequently, the balance period of limitation remaining as on

03.10.2021, if any, shall become available with effect from 01.03.2022.

In cases where the limitation would have expired during the period
between 15.03.2020 till 28.02.2022, notwithstanding the actual balance
period of limitation remaining, all persons shall have a limitation period
of 90 days from 01.03.2022. In the event the actual balance period of
limitation remaining, with effect from 01.03.2022 is greater that 90 days,

that longer period shall apply.”

Appreciating submission of the learned counsel for the appellant and the fact that
the issue of delay is squarely covered by the order of Hon’ble Supreme Court, we

condone the delay in filing instant appeal.

Registry is directed to covert instant appeal into regular appeal.

On the request of learned counsel for the appellant we proceed to hear appeal.
Heard Dr. Azhar Ikram, learned counsel for the appellant.

Learned counsel for the appellant challenged the order of the Regulatory
Authority dated 07.04.202, whereby appellant was directed to provide alternative
unit with consent of the allottee/respondent by 30.04.2021 along with OC/CC and
execute conveyance deed after taking necessary stamp fee and pay interest from
01.02.2019 till receipt of OC/CC or offer of possession whichever is later @
MCRL+1% in which the period from 25.03.2020 to 25.09.2020 will be excluded

on the ground of the lockdown and force majeure.

Submission of learned counsel for the appellant is that as per BBA dated
31.07.2015, the construction and development was to be completed within 36
months from the date of sanction/re-sanction of maps/plans of the complex or

execution of this agreement, whichever is later and thereafter, the possession was



to be given within six months. The map of the project was sanctioned on
19.05.2014, thus period for giving possession, including period of 06 months
comes 31.01.2019. The completion certificate was received by the appellant from
competent authority on 29.06.2019 and offer of possession was given to

respondent on 01.07.2019 followed by reminder on 12.05.2020.

Learned counsel for the appellant further submitted that before, offer of
possession, all the objections raised by respondent with respect of column in the
allotted unit, adjacent unit No. PT/A-302 was offered with the condition that the

allottee has to pay the amount of the excess area in the said unit.

Respondent filed complaint on 26.06.2020 seeking refund highlighting the
ground of delay. The Regulatory Authority vide its impugned order instead of
directing for refund of amount, directed for providing alternative unit and
payment of delay interest @ MCLR+1% from 01.02.2019 till receipt of OC/CC
or offer of possession whichever is later @ MCRL+1% in which the period from
25.03.2020 to 25.09.2020 will be excluded on the ground of the lockdown and

force majeure.

Learned counsel for the applicant further submitted that the direction with respect
of alternative unit was unwarranted and also not prayed for by the complainant.
Learned counsel for the respondent submitted that under the provisions of Section
18 (1) of the Act 2016, only three reliefs can be granted i.e. direct to offer of
possession, interest for delay and refund of amount but while reciting direction
for providing alternative unit was beyond jurisdiction and scope of the Regulatory
Authority and in support of his submissions, learned counsel for the appellant
placed reliance on para 21 of judgment of Hon’ble Supreme Court in the case of
MOHAMMED HASNUDDIN Vs. STATE OF MAHARASHTRA, reported in
(1979) 2 SCC 572 as well as para 24 of judgment of Hon’ble Supreme Court in



case of “NUTAN PRAKASH DGSVC, VADTAL & Ors Vs. KK THAKKAR
and Ors. Reported in (2006) 5 SCC 330.

Hence order of the Regulatory Authority with respect to providing alternative unit
with the consent of the allottee on original agreed rate is perverse and the
complaint of the complainant was to be examined on the basis of the grounds and
prayer made in the complaint wherein the complainant sought refund of the

amount deposited on account of delay in completion of project.

Heard

Judgment Reserved.

(Sanjai Khare) (D.K. Arora)
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