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IFCI Infrastructure Development Limited. ~ ............... Appellant.
Versus

Jitendra Kymar. Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble



Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting

the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of

Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.



This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.
2. Now we proceed to deal with the instant matter.

3. This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016°) by IFCI Infrastructure Development Limited (hereinafter
referred to as ‘the appellant’) against the orders dated 10.04.2018 passed
by the Nominated Officer of U. P. Real Estate Regulatory Authority,
Lucknow (hereinafter referred to as ‘the Regulatory Authority’) and the
order dated 03.09.2019 passed by the Regulatory Authority in Complaint
No. 1220174524 (Jitendra Kumar Vs. M/s IFCI Infrastructure
Development Limited). Vide order dated 10.04.2018 the Regulatory
Authority directed for payment of compensation as per conditions of the
agreement. Vide order dated 03.09.2019 passed under Section 39 of the
Act 2016 the Regulatory Authority fixed the rate of interest towards

compensation to be paid by the promoter as MCLR+1% per annum simple.

4. The facts of the case, as culled out from the memo of appeal, are that the
appellant has floated a scheme known as "21st Milestone Residency", at
NH-58 Ghaziabad. Upon the application moved by the complainant/
respondent in this regard, Flat No. 205, 3 BHK, Tower-C on 2nd Floor
having super area of 1444 Sq. was allotted to the complainant/ Respondent
on 19.12.2011 vide Provisional Allotment Letter dated 19.12.2011
(hereinafter referred as "PAL").

4.1 As per clause No. 23.1 and 38 of the terms and conditions of the Provisional
Allotment Letter in the nature of agreement which is signed by the allottee

and the Appellant Company is specifically mentioned that

"23.1 The Allottee having complied with all the terms and conditions and

not being... .......... the tentative time of completion of the project is June



2013. The date of possession shall get extended due to the following

reasons.-

11

The completion of the said project including the flat is delayed by
reason of non availability of building material or water supply or
electricity, power or slowdown, strike or lockout or by reason of war
of enemy action or terrorist action or earthquake or any act of God or
due to to any act, notice, order, rule or notification of the Government
and any other public or competent authority or any other reason
beyond the control of the company, then allottee agrees that the
company shall be entitled to the extension of time for handing over the
possession of the said flat. The Company as a result of such
contingency arising, reserves the right to alter or vary the terms and
conditions of this allotment letter or if the circumstances are beyond
the control of the company so warrant, the company may suspend the
construction of the project and the Allottee agrees not to claim
compensation of any nature whatsoever for the period of suspension

of the construction of project.

The Allottee agrees and accepts that in case of any delay/ default in
payment as per the schedule of payments as provided in Annexure III
the date of the handling over the possession shall be extended
accordingly solely on the company's discretion till the payment of all

outstanding amounts to the satisfaction of the company".

38: Force Majeure:

The Company shall not be responsible or liable for not performing
any obligation or undertaking provided for in this Allotment Letter if
such performance is prevented by force majeure which includes
delaying completion of the construction for any reason beyond the
control of the Company viz. non-availability of any building material,

act of war, or enemy action, or natural calamities or act of God or as a



4.2

4.3

4.4

result of any notice, order, rule, notification or order of the court or
any other reason beyond the control of the company or due to any
restriction/prohibition imposed by the government. In any of the
aforesaid events, the company shall be entitled to get a reasonable
extension of time and the allottee shall have no right to claim any

interest or other compensation.

The Complainant/ Respondent agreed in point No. 24 of the terms and

conditions of the Provisional Allotment Letter that

24. The Company shall hand over the said Flat within a period stated in
para 23.1(a) above. However, if the Company is not able to hand over
the possession to the Allottees within the said period then the Allottee
shall be entitled to compensation for delay @ Rs.5/- per Sq.fts per
month for the super area for a period of 12 months or till the handing
over the possession, whichever is earlier. The allottee shall have not
other claim against the company in respect of the said Flat/ Parking

Space under the agreement during the period of said 12 months.

A bare reading of the language of the above point of terms and condition
clarifies that the Complainant/Respondent has expressly accepted that in
case of delay he will be compensated @ Rs.5/- Sq. Fts. Per month for a
period of 12 months.

The National Highway Authority of India (NHAI) vide letter dated
22.03.2010 confirmed that in the light of proposed Delhi -Meerut Express
High way, it has no objection for construction of any Housing project in
the khasra numbers of 21 Milestone Residency. Further Uttar Pradesh State
Industrial Development Corporation (UPSIDC) has also confirmed that no
acquisition was proposed in the said khasra of 21 Milestone Residency

project.

A portion of khasra numbers of 21% Milestone Residency was subsequently
sought to be acquired for road widening of Delhi-Meerut Expressway
project vide extra ordinary gazette of Govt. of India Notification dated
08.08.2011. A portion of land admeasuring 1362.97 sq. mtr was thereafter
acquired by Ghaziabad Development Authority (GDA) at the instance of
NHALI pursuant to the Gazette Notification dated 08.08.2011. It is the



4.5

4.6

formalities and modalities with regards to transfer of land in favour of
Ghaziabad Development Authority which have taken time. Finally it was
decided by GDA to execute a gift deed in respect said land in favour of
GDA which was executed in the year of 2016. It is further submitted that
GDA directed that the Appellant has to bear the stamp duty for transfer of
land by way of gift deed. Due to a portion of land being under acquisition

there was delay in grant of requisite approval for completion of the project.

Due to delay in deciding the formalities and modalities to transfer the
portion of project land to Ghaziabad Development Authority (GDA) on
behest of NHAI for widening the Delhi-Meerut Expressway from 2010 to
2016 was beyond the control and fall under the Force Majeure clause of
the Provisional Allotment Letter dated 19.12.2011 (PAL) and Appellant-
company cannot be counted in the ambit of delay caused by the Appellant
and in such manner there was no willful delay of any kind on the part of
the Appellant and as such the time of completion of the project stood
automatically extended in the light of the provision as contained under
Clauses 23(1) and 38 of the Provisional Allotment Letter. Hence the
complainant was not entitled to claim any compensation for delay in
delivery of possession of allotted flat in the light of aforesaid facts and
reasons as contained in clause 23(1), 24 and 38 of the Provisional
Allotment Letter. However the Appellant at its own has granted the
compensation as per the terms of agreement even before the
respondent/complainant has demanded and even before the Hon'ble
Nominated Authority of UPRERA has ordered on 10.04.2018. The same is
evidenced from Demand Letter dated 25.09.2017 wherein final demand
was for Rs 11,41,215 but after adjusting the compensation at the rate of Rs.
5.00/- per square feet per month for 12 month to the tune of Rs 86640/-
was reduced and finally Rs 10,54,872/- (Rupees Ten lakhs Fifty Four
thousand Eight Hundred Seventy Two) was only demanded from the

respondent.

In month of June 2017, the Appellant has handed over key of the flat to the
respondent for carrying out interior work. The respondent admitted that he
had inspected the flat up to his satisfaction and from then onwards there

would be no responsibility of IIDL for rectification.



4.7 After obtaining the completion certificate upon completion of Flat in

4.8

4.9

September 2017, the handover/possession of Residential Apartment was
offered to the complainant/Respondent vide letter no. IIDL/BD/21*
MSR/2017-4142 dated 25.09.2017 and thereby after adjustment of delay
compensation as per the terms and conditions of the PAL, he was required
to deposit the balance amount of Rs. 10,54,872/- towards the remaining
cost of property till 25.10.2017. Through the same letter the complainant
was directed to obtain the possession of the allotted flat after completion of
the required formalities. But the complainant did not deposit the demanded
amount and failed to make further necessary formalities required in this

regard.

That after receiving the letter of offering handover/possession, the
complainant/ respondent instead of completing the formalities and getting
the sale deed executed in his favour, filed a complaint case against the
Appellant on 17.12.2017 claiming delay compensation for 4 years 2

months.

After receiving the balance payment, Appellant got the sale deed registered
in favour of respondent on 22.03.2018.

4.10 Vide order dated 10.04.2018 of the Nominated Officer U. P. RERA passed

order awarding compensation to the complainant in accordance to the

terms of agreement.

4.11 Since the appellant had already paid the compensation amount by way of

4.12

adjustment (at the time of offer of possession vide letter dated 25.09.2017)
and complainant has already been provided benefit while executing the
sale deed, thus there remains nothing to be paid by the Appellant to the
Respondent, and as such there is no further necessity and obligation for

making any further payment by the appellant to the respondent.

The Respondent/Complainant has himself moved application U/s. 39 of the
Act 2016 for review/rectification of the order dated 10.04.2018, passed by
the Nominated Authority of UPRERA and the Regulatory Authority
reviewed/ rectified the said order dated 10.04.2018 vide order dated
03.09.2019 and awarded the compensation in the nature of interest @

MCLR+1% upon the deposited amount for the alleged delay period.



4.13

4.14

4.15

In the rectification application mistake apparent on record can only be
rectified and substantive part of the order cannot be amended by the
Authority and no fresh order can be passed by the authority on the

rectification application. Section 39 of the Act 2016 reads as under:--
Section 39: Rectification of Orders:

The Authority may, at any time within a period of two years from the
date of the order made under this Act, with a view to rectifying any
mistake apparent from the record, amend any order passed by it, and
shall make such amendment, if the mistake is brought to its notice by
the parties: Provided that no such amendment shall be made in
respect of any order against which an appeal has been preferred
under this Act: Provided further that the Authority shall not, while
rectifying any mistake apparent from record, amend substantive part

of its order passed under the provisions of this Act.

The appellant never committed any willful delay and nor the delay, if any,
is intentional or deliberate, but the same has been caused beyond the
control of the appellant, for which the appellant himself has paid the
interest in the nature of compensation to the Complainant in accordance

with the terms of Provisional Allotment Letter dated 19.12.2011.

The Appellant has neither misappropriated the funds of the complainant
nor has extracted any undue benefit by investing the same in other places
and moreover the Flat on the prime location has already been provided to
the complainant which is presently is much more precious in comparison
to the old price charged by the Appellant hence there is no question of any
grievance to be remedied by way of awarding more interest to the
complainant. The flat was allotted to the respondent at the rate of Rs
1944/- per sq.ft. whereas present rate in the 21% Mile Stone Residency is
Rs 4000/- per sq. feet.

4.16 The Regulatory Authority lacks jurisdiction to direct a party to pay

compensation or interest. The Real Estate (Regulation and Development)
Act, 2016 specifically gives power to Adjudicating Authority to direct a

party to pay compensation or interest under Section 71 (3), however, such



4.17

4.18

4.19

a power has not been expressly given to the Regulatory Authority under
the Act.

The Bombay High Court has held that the RERA does not re- write the
terms of contract which have already taken place. In these circumstances
the Regulatory authority has no power to enforce the rate of interest as
provided in the RERA by re-writing the terms of contract made earlier.
Further the Hon'ble Supreme Court of India in CIT Vs. Vatika Township
Pvt. Ltd. (2015) held that new legislation ought not to change character of
the past transactions carried out upon the faith of the then existing law.
Therefore, the act being a substantial new legislation, will operate

prospectively.

In the law laid down by the Apex court in Civil Appeal No.6051 of 2002
Ghaziabad Development Authority Vs. Shakuntala Rohatagi delivered on
4/03/2009 it is held that where the plot/flat which is allotted, is not
delivered in time but is delivered after some delay at the original rate
(without charging a revised higher rate which was prevailing at a later
date) the allottee will not be entitled to claim interest. Where the allotment
is at tentative rate subject to calculation of final cost, which is higher than
the tentative cost (as contrasted from charging a revised prevailing price
applicable to later allottee) it will not be considered as charging a revised

higher rate.

In Bangalore Development Authority Vs. Syndicate Bank it is held that in
self-financing scheme if the allottee does not pay installments he cannot
expect for completion of construction in time and as such not entitled to

any claim for delay in delivery of possession.

The appellant has challenged the impugned orders dated 10.04.2018 and
03.09.2019 passed by the Regulatory Authority, on the following grounds:-

A. Because the Regulatory Authority has failed to appreciate that the Act
2016 does not re-write the terms of contract and in such manner the
higher rate of interest @MCLR+ 1 cannot be awarded to the
complainant against the terms of contract. As such the impugned

order is erroneous and is liable to be set aside.
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B. Because the learned Regulatory Authority failed to appreciate that the
compensation in terms of agreement has already been paid by the
Appellant Company to the complainant/ Respondent even prior to
filing of the Complaint and in this manner the complaint ought to have

been rejected.

C. Because the terms and conditions have been willfully agreed and
signed between both parties without any undue influence and in such
manner the complainant cannot claim any compensation beyond the
terms of contract as agreed between both parties. The respondent was
allotted the flat on concessional rate (@ Rs.1944/- per Sq. Ft. in place
of basic sale price @ Rs.2160/- per Sq.Ft.

D. Because the Appellant Company has neither made any willful delay in
delivery of possession and development of the project and whatsoever

delay if any caused is beyond the control of the Appellant.

E. Because the Regulatory Authority failed to appreciate that under
Clause 23(1) of the Agreement regarding handing over the possession
the time given therein is tentative time of completion of project and in
this manner June 2013 is not the fixed date. Moreover it is specifically

provided that the date of possession shall get extended if -

The completion of the said project including the flat is
delayed by reason of non availability of building material or water
supply or electricity power or slowdown, strike or lockout or by
reason of war of enemy action or terrorist action or earthquake or
any act of God or due to any act, notice, order, rule or notification of
the Government and any other public or competent authority or any
other reason beyond the control of the company, then allottee agrees
that the company shall be entitled to the extension of time for handing
over the possession of the said flat. The Company as a result of such
contingency arising, reserves the right to alter or vary the terms and
conditions of this allotment letter or if the circumstances are beyond
the control of the company so warrant, the company may suspend the

construction of the project and the Allottee agrees not to claim



11

Compensation of any nature whatsoever for the period of suspension

of the construction of project.

Thus it is clear that delivery of possession was tentative and time was

not essence of the contract.

Because whatever time was spent due to delay in determination of
formalities for acquisition of land for widening the Delhi-Meerut
Expressway wherein the portion of khasra of project was required to
be gifted to Ghaziabad Development Authority (GDA) vide gift deed
and it was beyond the control of the Appellant Company covering the
Force Majeure Event and cannot be counted in the ambit of delay
caused by the Appellant and in such manner there was no willful
delay of any kind on the part of the Appellant and as such the time of
completion of the project stood automatically extended in the light of
the provision as contained under Clause 23(1) and 38 of the
Provisional Allotment Letter. Hence the complainant was not entitled
to claim any compensation for delay in delivery of possession of
allotted flat in the light of aforesaid facts and reasons as contained in
clause 23(i) and 24 of the Agreement. In this manner the complaint
filed by the complainant for compensation against the Appellant ought
to have been rejected. As such the impugned order passed by the
Regulatory Authority is illegal, incorrect, erroneous and is liable to be

set aside.

Because the Regulatory Authority has failed to appreciate that the
alleged delay if any is neither intentional nor deliberate nor is caused
with a view to misappropriate the funds of the complainant nor there
is any malafide intention to grab the money of the complainant or with
a view to extract any undue benefit like private builders and the
Appellant being a Semi-Government organization, having been
constituted for the welfare of the public, the status of the Appellant is
something different than the private builders, as such the Appellant is
not liable to be blamed for causing the alleged delay and accordingly

no interest is liable to be awarded against the Appellant in the



6.
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circumstances of the case as such the impugned order passed against

the Appellant is liable to set aside.

Because the Regulatory Authority has failed to appreciate that the
possession was offered on 25/09/2017 by sending the letter and
thereby directing the complainant to deposit the balance amount and
after completion of required formalities including getting the sale
deed in his favor to get the possession of allotted flat but the

complainant himself delayed to complete the formalities.

Because the Regulatory Authority while passing the impugned order
has failed to appreciate the fact that the delay caused was due to

unforeseen circumstance and beyond the control of the respondent.

Because, the Regulatory Authority while passing the impugned order
has failed to appreciate the fact that the provisions of RERA Act are
applicable prospectively. As such the terms of contract will govern the
rights of the parties. Moreover, as per settled law the RERA cannot re-
write the terms of contract, hence the impugned order for payment of
interest in the nature of compensation @ MCLR +1% is bad in law

and as such is liable to be set aside.

Because the impugned order is not in consonance with true spirit of
law and is illegal, incorrect and is otherwise invalid in the eyes of law
as such the same deserves to be rescinded, varied and set aside to meet

the ends of justice.

Because the Hon'ble Nominated Authority while passing order dated
10.04.2018 and the Regulatory Authority while passing the order
dated 03.09.2019 lacks the jurisdiction to pass the aforesaid orders as
the power to award interest or compensation is only with the
Adjudicating Officer as the same power has been specifically
conferred on the Adjudicating Authority and not upon the Regulatory
Authority.

Because the power of rectification can be exercised for any mistake

apparent on record and cannot amend the substantive part of the order.

The appellant has prayed for the following reliefs:--



7.1

7.2

7.3
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(1) To allow the present appeal and reject the complaint filed by the
complainant bearing complaint case No. 1220174856 by holding that
the compensation for delay has already been paid by the appellant in
accordance with the terms of Provisional Allotment Letter between
the appellant and complainant. And consequently set aside and quash
the impugned order dated 03/09/2019 as well as order dated
10.04.2018, passed in complaint No. 1220174524 by the Real Estate
Regulatory Authority Uttar Pradesh Lucknow.

The respondent filed his objections to the grounds of appeal and submitted
that on 19.11.2011 the respondent had registered himself with the
respondent for purchase of a residential apartment in the Residential
Project, namely “21% Milestone Residency” and was allotted unit no. 205
in Tower-C having super area of 1444 sq. ft. for total sale consideration of
Rs.36,89,736/-. The respondent had made full payment of Rs.36,89,736/-
to the appellant.

The respondent booked the above mentioned unit under the down payment
plan. An allotment letter was issued by the appellant in favour of the
respondent containing detailed terms and conditions of purchase, which

were binding on both the parties.

As per clause 23.1 of the provisional allotment letter, the date of
completion and handing over of the booked unit was tentatively June 2013,
but the appellant defaulted in handing over the possession till June 2013
and delivered the physical possession of the apartment on 22.06.2017 i.e.

after four years from June 2013.

Being aggrieved, the respondent filed Complaint No.1220174524 before
the Nominated Authority seeking possession and delay interest. The
nominated Authority vide impugned order directed the appellant to pay
delay interest as per the terms of the allotment letter, but the appellant did
not comply the order of the Nominated Officer due to non-availability of
rate of interest in the judgment of the Nominated Officer. Thereafter the
respondent filed rectification application under Section 39 of the Act 2016
for rectification of the judgment/order. The Regulatory Authority vide
order dated 03.09.2019 fixed the rate of interest as MCLR+1% simple.



7.4

7.5

7.6

9.1

9.2

14

The Regulatory Authority only considered the rate of interest while
deciding the rectification application and did not make any major
correction. Hence the rectification order dated 03.09.2019 is good in the

eyes of law.

The appellant was enjoying the hard earned money of the respondent since
December 2011 and the unit was handed over to the respondent on

22.06.2017 with 50 months’ delay.

The land dispute arose in 2010, but the unit was booked in 2011, which
clearly shows the malafide intention of the appellant who sold the unit
during the pendency of the land dispute, which does not come under the
force majeure circumstances. As per clause 23.1 of the allotment letter the
date of completion of the project was June 2013, but the sale deed was
executed on 22.03.2018 with approx 50 months’ delay. Hence the

respondent is very well eligible to be granted delay interest.

The order passed by the Regulatory Authority is good in the eyes of law.
The present appeal needs to be dismissed with cost in favour of the

respondent, in the interest of justice.

The appellant filed its reply to the objections of the respondent denying the
averments made by the respondents in the objections and reiterating the

averments made by the appellant in the memo of appeal.

Heard Sri Siddharth Vikram Asthana, learned counsel for the appellant and

Sri Saurabh Misra, learned counsel for the respondent.

The appellant has challenged the order dated 03.09.2019 passed by the
Regulatory Authority under Section 39 of the Act 2016. Submission of the
learned counsel for the appellant is that by means of order dated
10.04.2018, the complaint of the respondent was disposed of taking into
consideration that the possession has been given as well as sale deed of the
unit in question has also been executed with direction that for delay period,
the complainant will be entitled for compensation as per terms of the

agreement.

The complainant filed an application under section 39 of the Act 2016 for

rectification of the order wherein taking into consideration that the rate of
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9.5

9.6

9.7

9.8

10.
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interest is not clear and the same is resulting in difficulty in calculation, the
Regulatory Authority corrected the order dated 10.04.2018 and directed
respondent/present appellant to pay simple interest for delay @
MCLR+1% per annum.

Learned counsel for the appellant submitted that order passed by the
Regulatory Authority under Section 39 of the Act is beyond scope and
jurisdiction. Section 39 of the Act 2016 only empowers the Regulatory
Authority to make/correct clerical mistakes in the order and not to change

the original order.

The promoter being aggrieved by the order dated 03.09.2019, filed an

appeal with the prayer for modification of the order.

Learned counsel for the appellant placed reliance on para 9 of the
judgment of Hon’ble Supreme Court 1995 SCC 170 in case of ‘Meera
Bhanja (Smt) Vs. Nirmala Kumari Choudhury (Smt) wherein it has been
held that an error apparent on the face of the record must be an error
which must strike one on mere looking at the record and would not require
any long-drawn process of reasoning on points where there may

conceivably be two opinions.

Sri Saurabh Mishra, learned counsel for the respondent submitted that in
the order dated 10.04.2018, no rate of interest was prescribed, therefore, it
was necessary to seek clarification in the order and therefore, by correcting
the impugned order, the Regulatory Authority has not conducted any

mistake.

On being asked about scope of Section 39 of the Act 2016, learned counsel

for the respondent did not response.

On examination, we found that in the provisional allotment letter vide
clause No. 24, there is a provision for providing delay
penalty/compensation @ Rs. 5/- per sq. ft. per month till period of 12

months or till handing over of the possession, whichever is earlier.

The examination of the prayer clause in the memo of appeal indicates that
the appellant sought rejection of the complaint by holding that

compensation for delay has already been paid by the appellant in
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accordance with the terms of the Provisional Allotment Letter between the
appellant and the complainant and consequently set aside and quash the
impugned order dated 03.09.2019 as well as order dated 23.04.2018,
wrongly mentioned as the order dated 10.04.2018 passed in the complaint.
But during the course of arguments the learned counsel for the appellant
restricted his challenge to the order dated 03.09.2019 passed by the
Regulatory Authority under Section 39 of the Act 2016 primarily on the
ground that the same is beyond the scope and jurisdiction as the order
dated 03.09.2019 amounts to review of the order dated 10.04.2018 without
there being any provision for review by the Regulatory Authority under the

scheme of the Act 2016.

In order to appreciate the controversy on the basis of pleadings on record,
grounds pressed by the learned counsel for the appellant as well as
submission of learned counsel for the parties, we deem it proper to frame

the following question:--

Whether the order of the Regulatory Authority dated
03.09.2019 is beyond the scope of the provisions of Section
39 of the Act 20167

We deem it proper to examine the provisions of Section 39 of the Act,
2016 which empowers the Regulatory Authority to rectify its order.
Section 39 of the Act, 2016 reads as under:-

“Rectification of orders

The Authority may, at any time within a period of two years
from the date of the order made under this Act, with a view to
rectifying any mistake appeared from the record, amend any
order passed by it, and shall make such amendments, if the
mistake is brought to its notice by the parties.

Provided that no such amendment shall be made in respect
of any order against which an appeal has been preferred
under this Act:

Provided further that the Authority shall not, while
rectifying any mistake apparent from record, amend

substantive part of its order passed under the provisions of
this Act”.

12.1 On examination, we found that the provisions of Section 39 of the Act,

2016 empower the Regulatory Authority to rectify any mistake apparent
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from the record, amend any order passed by it either suo-motu or make
such amendment, if, the mistake is brought to its notice by the parties at
any time within a period of two years from the date of order made under

the provisions of Act, 2016.

Further proviso to section 39 of the Act, 2016 bars the Regulatory
Authority to make any substantive amendment in its order while rectifying

any mistake apparent from the record.

12.3 Thus Regulatory Authority is mandated to make amendment in any order

13.

14.

15.

passed by it with a view to rectify any mistake apparent on record, without
any substantive amendment, if a mistake is noticed by the Regulatory
Authority or brought to its notice by the parties at any time within a period

of two years from the date of order made by it.

On examination of the record we found that on the complaint of the
respondent the nominated officer of the UP RERA passed an order dated
10.04.2018 awarding compensation to the complainant in terms of the
agreement taking into consideration that the unit was booked by the
respondent in the month of June 2012, the possession of the same has been
given in May 2013 and the deed has also been executed. As per averments
of the appellant the amount of compensation has already been paid by way
of adjustment at the time of offer of possession vide letter dated
25.09.2017 and the complainant has already been provided benefit while
executing the sale deed, thus there remains nothing to be paid by the

appellant to the respondent.

The respondent moved an application under Section 39 of the Act 2016 for
review/rectification of the order dated 10.04.2018 passed by the
Nominated Officer of UP RERA and the Regulatory Authority reviewed/
rectified the said order dated 10.04.2018 vide order dated 03.09.2019 and
amended the order dated 10.04.2018 by awarding compensation for delay
in the nature of interest @ MCLR+1% upon the deposited amount for the

delay period.

Under the scheme of the Act 2016 the Regulatory Authority does not have
the power of review. It can either suo motu or on the application of the

concerned person may make correction/rectification of any mistake
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apparent on the record without any substantive amendment. The perusal of
the order dated 03.09.2019 reveals that the entire order dated 10.04.2018
has been amended, which, in our considered view, does not fall in the
ambit of Section 39 of the Act 2016. If the respondent was aggrieved by
the order dated 10.04.2018 in any manner or regarding not mentioning the

rate of interest for delay, he was required to file an appeal.

The Hon’ble Supreme Court vide para 9 of its judgment reported in
(1995)1 SCC 170 (Meera Bhsanja (Smt.) Vs. Nirmala Kumari
Choudhury5 (Smt.)while examining the scope of review, was pleased to
observe that the error must be such as would be apparent on mere looking
of the record without requiring any long drawn process of reasoning and
re-appraisal of the entire evidence on record for finding the error would
amount to exercise of appellate jurisdiction, which is not permissible. Para

9 of the judgment reads as under:--

“9. Now it is also to be kept in view that in the impugned
judgment, the Division Bench of the High Court has clearly
observed that they were entertaining the review petition only
on the ground of error apparent on the face of the record and
not on any other ground. So far as that aspect is concerned, it
has to be kept in view that an error apparent on the face of
record must be such an error which must strike one on mere
looking at the record and would not require any long-drawn
process of reasoning on points where there may conceivably
be two opinions. We may usefully to the observations of this
Court in the case of Satyanarayan Laxminarayan Hegde V.
Mallikarjun Bhavanappa Tirumale wherein, K. C. Das
Gupta, J., speaking for the Court has made the following
observations in connection with an error ap parent on the

face of the record:

An error which has to be established by a long-drawn
process of reasoning on points where there may
conceivably be two opinions can hardly be said to be an

error apparent on the face of the record. Where an
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alleged error is far from self-evident and if it can be
established, it has to be established, by lengthy and
complicated arguments, such an error cannot be cured
by a writ of certiorari according to the rule governing

the powers of the superior court to issue such a writ.”

17. In view of the above, the impugned order dated 03.09.2019 passed by the

18.

Regulatory Authority under Section 39 of the Act 2016 is liable to be set
aside.  Accordingly the appeal is allowed and the order dated
03.09.2019 passed by the Regulatory Authority is set aside.

No order as to costs.

Dated: 07 May, 2024
Shakir (Sanjai Khare) (D.K. Arora)



