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Division Bench Court No. 1

APPEAL-739/2023

ASTEROID SHELTERS HOMES PVT.LTD s Appellant
Versus

ANIL KUMAR SINGH BISWAS s Respondent

Counsel for Appellant Counsel for Respondent

HARSHIT BATRA ASHUTOSH KUMAR SHUKLA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Advocate Arpita Khandelwal, learned counsel for the appellant submitted that in
compliance of Section 43 (5) of the Act 2016, initially an amount of Rs 36,512/- was
deposited and subsequently an amount of Rs 3,91,958/- has been deposited on
11.03.2024 by the appellant and in support of the said deposit of amount, certificate

of chartered accountant has also been placed on record.

Learned counsel for the respondent submitted that though in the meantime, further
interest would have been accrued but he has no objections towards compliance of
Section 43 (5) of the Act 2016.

We have examined the submissions of learned counsels for the parties, CA
certificate & the amount deposited by the appellant and treat the compliance of
Section 43 (5) of the Act 2016 complete.

Learned counsel for the appellant submitted that vide impugned order dated
05.09.2023, the Executing Authority while observing that on the
application/complaint of the respondent/allottee, Deputy Secretary of RERA issued
notice to the promoter on 04.05.2022 asking to submit the compliance report by
30.05.2022 and thereafter, a ‘Show Cause Notice’ was i1ssued on 04.06.2022
whereby the respondent was to file compliance report/explanation by 30.05.2022,
ignoring the reply submitted by the appellant on 17.05.2022 enclosing the offer of
possession dated 13.01.2022 as well as reply to the Show Cause Notice on
17.06.2022, held that despite giving opportunity to the promoter for compliance, no
compliance report has been filed and directed Secretary RERA to take action and
issue recovery certificate for delay period as per direction (kha) of the order of the
Regulatory Authority dated 21.12.2021.

Learned counsel for the respondent submitted that offer of possession given by the
appellant which the respondent placed before the Regulatory Authority, in fact was

sham offer of possession, further photographs show that the unit is not in a habitable



condition. These facts have also been brought on record in the conciliator’s report
dated 10.03.2023, which shows various defects in the unit.

On examination of record as well as submission of the learned counsels for the
parties, we prima facie come to the conclusion that the appellant has responded the
notice as well as Show Cause Notice issued by RERA and allottee has also submitted
reply regarding unit being non habitable as well as regarding objections to the

amount raised by the appellant.

The Executing Authority, in the impugned order has simply mentioned that the
compliance report has not been submitted and nothing has been mentioned regarding
reply submitted by the appellant as well as objections of the respondent and
conciliator’s report dated 10.03.2023.

In our considered view, if reply to notice & Show Cause Notice and response of the
respondent including report of the conciliator’s were there, then Executing Authority
was required to give the references of the same and then come to the conclusion
regarding noncompliance of the order dated 21.12.2021. Before proceeding further,
we deem it proper to summon the original record of the execution proceedings in
complaint No. NCR144/01/68531/2021(Anil Kumar Singh Biswas Vs. Asteroid
shelters homes pvt. Ltd).

Registrar is directed to send copy of this order to Secretary U.P.RERA with a request
to send the original record of execution proceedings immediately. In the meantime,
recovery, if any, in pursuance to the Recovery Proceedings is made, the same shall
not to be released by the concerned authorities in favour of allottee till the next date

of listing.

List this appeal for hearing on 06.05.2024.

(Sanjai Khare) (D.K. Arora)

Dated: 04.04.2024
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