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l.

Heard Sri Abhishek Mishra, Advocate, holding brief of Sri Alok Kumar
Pandey, learned counsel for the appellant and Sri Saurabh Mishra, learned

counsel for the respondent, at length.

The appellant filed instant appeal assailing order dated 01-11-2021, passed by
Learned Regulatory = Authority, Lucknow, in complaint No.
LKO162/03/72817/2021 (Ananya Pandey Vs. Swastik Multitrade Pvt.
Ltd.) wherein, it was directed that balance 50% of total deposit of
Rs 3,20,000/- made by the allottee (respondent herein) for the plot booked in
‘Signature Park, Sector-1’°, Lucknow, be refunded within 45 days.

Learned counsel for the appellant submits that learned Regulatory Authority
failed to consider the terms and conditions of the Builder-Buyer Agreement
(BBA) dated 23-05-2019, which mandates that in the event the allottee
proposes to cancel or withdraw from the project without any fault of the
promoter, in that event the promoter will be entitled to forfeit the booking
amount paid for the allotment. The promoter is bound to return 50% (fifty
percent) of the balance amount of money paid by the allottee within 45 days

of such cancellation/withdrawal.

Learned counsel for the respondent has drawn our attention to clause 9.5 of
the BBA to contend that before cancellation of the unit, the promoter is at
default by not issuing notices and demand note to the allottee. The plot was
cancelled forthwith by the promoter vide cancellation letter dated 21-09-2019,

for the reason of overdue of instalments.

The question that arises is as to whether the appellant promoter was entitled

to deduct 50% of the deposits in terms of clause 7.5 of the BBA.



The respondent allottee applied for a plot in the ‘Signature Park, Sector-1°,
Lucknow, Project which came be allotted on 23-05-2019. The respondent, as
per time line deposited Rs 3,20,000/- as booking amount. It appears,

thereafter, the allottee defaulted by not depositing the balance amount.

As per clause 9.3 of the BBA dated 23-05-2019, the allottee shall be
considered under a condition of default to cancel the allotment on occurrence

of the events stated therein. The relevant para 9.3 is extracted :

“9.3. The Allottee shall be considered under a condition of Default, on the

occurrence of the following events.-

(i)  In casethe Allottee fails to make payments for 2(two) consecutive
demands made by the Promoter as per the Payment Plan
annexed hereto, despite having been issued notice in that regard
the Allottee shall be liable to pay interest to the promoter on the
unpaid amount at the rate equal to MCLR (Marginal Cost of

Lending Rate) on home loan of State Bank of India +1% unless

provided otherwise under the Rules. The Promoter must not be
in defdault to take this benefit;
(ii)  In case of Default by Allottee under the condition listed above

continues for a period beyond 3 (three) consecutive months after
notice from the Promoter in this regard, the Promoter may
cancel the allotment of the Plot in favour of the Allottee and
refund the money paid to him by the Allottee by deducting the
booking amount and the interest liabilities and this Agreement
shall thereupon stand terminated. The promoter must not be in
default to take this benefit;

Provided that the Promoter shall intimate the Allottee
about such termination at least thirty days prior to such

termination.”

Perusal of the conditions in particular clause (ii) of the clause 9.3, the
agreement mandates that in case of default by allottee for a period beyond
three consecutive months after notice from the promoter, the promoter may
cancel the allotment of the plot and refund the money by deducting the
booking amount and the interest liabilities and in that event the agreement
shall thereupon stand terminated. The promoter must not be in default to take
this benefit. The proviso mandates that termination shall preceded by thirty

days prior notice by the promoter.
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Further, the BBA, came to be executed between the parties on 23-05-2019,
and the cancellation followed on 21-09-2019, i.e. the allotment was cancelled
within 04 months of the agreement, whereas, per clause 9.3 of the of the BBA,
at least 02 consecutive demands must have been initiated by the promoter,
further, the promoter shall intimate the allottee about the termination at least

30 days prior to the termination.

On specific query, learned counsel for the appellant submits that provision of
clause 9.3 of the BBA was not complied on default by the allottee in making
payment. He, however, placed reliance on clause 7.5 of the BBA that provides
forfeiture of 50% amount on cancellation/withdrawal by the allottee from the
project. Clause 7.5 of the BBA is extracted :

“7.5. Cancellation by Allottee — The Allottee shall have the right to
cancel/withdraw his allotment in the project as provided in the Act
2016, provided that where the Allottee proposes to cancel/withdraw
from the Project without any fault of the Promoter, the Promoter herein
is entitled to forfeit the booking amount paid for the allotment. The
promoter shall return 50% (fifty percent) of the balance amount of
money paid by the allottee within 45 (forty five) days of such
cancellation/withdrawal and the remaining 50% (fifty percent) of the
balance amount on re-allotment of the plot or at the end of one year
from the date of cancellation/withdrawal by the allottee, whichever is
earlier. The promoter shall inform the previous allottee the date of re-
allotment of the said apartment/plot and also display this information
on the official website of UP RERA on the date of re-allotment.

The appellant has not placed on record any document to show that the allottee
had requested for the cancellation of the allotment, and or, withdrawing from
the project. As noted herein above, the cancellation came to be issued by the
promoter within 04 months from the date of execution of BBA. There is no
document to support the submission of learned counsel that the cancellation
was in pursuance to an application moved by the allottee seeking withdrawal
from the project. The deduction of 50% of the deposit is not as per the terms
and conditions of the BBA. Having regard to the facts and circumstances, we
are of the opinion that clause 7.5 of the BBA dated 23-05-2019, is not
applicable in the given case. Admittedly mandate of clause 9.3 has not been
complied by the promoter before cancellation of the allotment, therefore, is
not entitled to retain or withhold 50% of the deposited amount. The appeal

fails, accordingly, dismissed.

The appellant is directed to refund to the respondent allottee Rs. 1,60,000/-

along with simple interest thereon @ 6% per annum till the date of payment.



13. The respondent allottee is entitled to cost on being subjected to unnecessary

harassment.

14.  Accordingly, cost assessed at Rs. 50,000/- is payable by the appellant to the

respondent allottee within 04 weeks from today.

(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)

Dated: 24.10.2024
MANSINGH



