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Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

. Heard appellant in person and learned counsel appearing for the respondent-

promoter and perused the record with their assistance.

. The appellant-allottee by the present appeal is assailing order dated
24.02.2023 passed by the learned Adjudicating Officer at Gautambudh
Nagar, in Complaint No. ADJ/NCR145/10/101137/2022, whereby, the
complaint of the appellant came to be rejected for the reason that he had
desired to withdraw from the project after the project being completed and

offer of possession being offered by the promoter to the appellant.

. The appellant applied for 2BHK Flat, admeasuring 790 sq. ft. at
Rs.23,66,500/- in Group Housing Plot No. 12, Koyal Enclave Scheme,
GDA, Ghaziabad. Flat No. K-11/A 306 came to be allotted on 24.12.2016 on
cash down payment of Rs.22,23,000/-. As per the brochure, the project was
to be completed within 30 months i.e. on or before 24.06.2019. The
respondent received partial completion certificate on 14.09.2018 and
completion certificate on 14.09.2019. After receiving the completion
certificate, the offer of possession came to be made on 03.07.2020, calling
upon the appellant to deposit Rs. 1,89,963/-. In compliance, the appellant
deposited the amount on 28.12.2020.

. It is submitted, thereafter, the respondent did not act upon to get the
conveyance deed, in respect of the unit, executed. On the contrary, it is being

submitted that respondent-promoter thereafter, never communicated with



regard to execution of sale-deed of the unit. Frustrated, appellant after lapse
of one year from the date of offer of possession raised a demand on
13.07.2021, requesting refund of his entire money along with interest
thereon. The respondents refunded Rs. 24,13,079/-, however, have not paid

interest.

5. In this backdrop, the issue that arises for consideration is whether the
appellant is entitled to interest on his deposit on withdrawing from a delayed
project after offer of possession came to be made of the unit by the

promoter.

6. Learned counsel for the respondent submits that since the project was
completed, the appellant is not entitled to interest on his deposit, rather, the
respondent-promoter is entitled to deduct registration amount at Rs.25,000/-

as per clause 7.4 of the Brochure.

7. In rebuttal, appellant submits that he was always ready to take possession of
the unit and had deposited the entire sale consideration in 2016, further, the
amount demanded at the time of offer of possession at Rs. 1,89,963/- was
deposited. However, after deposit, the respondent-promoter failed to fulfill
its obligations in getting the conveyance deed executed as per Section 17 of
Act 2016. Aggrieved, appellant approached the Adjudicating Officer for

refund and compensation in terms of Section 18(3) of the Act.

8. In this backdrop, the point for consideration is as to when can an allottee
exercise his choice to withdraw from the incomplete/delayed project under

Section 18(1) of Act, 2016.

9. Before adverting to Section 18, it would be apposite to refer to other
provisions of the Act, 2016. The Act, 2016 came to be enacted, inter-alia, for
regulation and promotion of the real estate sector in an efficient and
transparent manner and to protect the interest of the consumer in the real
estate sector. Section-3 mandates that no promoter shall advertise, market,
book, sell, or offer of sale, or invite person to purchase any unit without
registering the real estate project with the Real Estate Regulatory Authority
(for short ‘RERA Authority’).

10.Section 4 mandates that every promoter shall make an application to the

RERA Authority for registration of the project, inter-alia stating the time



period within which the promoter undertakes to complete the project or

phase thereof, as the case may be. Section 4(2)(1)(C) is being extracted :

X3

() a declaration, supported by an affidavit, which shall be signed by
the promoter or any person authorised by the promoter, stating:--

(C) the time period within which he undertakes to complete the project
or phase thereof, as the case may be;

»

11. Chapter III of Act, 2016 provides the functions and duties of promoter.
Section 11(4), inter-alia, provides for the obligations, responsibilities and
functions of the promoter under the Act or Rules and Regulations made
thereunder or to the allottee as per agreement for sale. It further mandates
that it is responsibility of the promoter to obtain the Completion Certificate
(CC), or the Occupancy Certificate (OC), or both, from the relevant
competent authority and to make it available to the allottee individually or to
association of the allottees, as the case may be. Further, it is an obligation
cast upon the promoter to execute the registered conveyance deed of the
apartment, plot or building along with undivided proportionate title in the
common areas as provided under Section 17 of the Act, 2016. Section 11(4)
(a) (b) & (f) are being extracted:

Section 11(4) The promoter shall—

“(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be:

Provided that the responsibility of the promoter, with respect to the
structural defect or any other defect for such period as is referred to in
sub-section (3) of section 14, shall continue even after the conveyance
deed of all the apartments, plots or buildings, as the case may be, to the
allottees are executed.

(b) be responsible to obtain the completion certificate or the occupancy
certificate, or both, as applicable, from the relevant competent
authority as per local laws or other laws for the time being in force and
to make it available to the allottees individually or to the association of
allottees, as the case may be;



(f) execute a registered conveyance deed of the apartment, plot or
building, as the case may be, in favour of the allottee along with the
undivided proportionate title in the common areas to the association of
allottees or competent authority, as the case may be, as provided under
section 17 of this Act;”

12.0n careful perusal of the provisions extracted, hereinabove, Act, 2016
provides for compulsory registration of a real estate project by the promoter
with the RERA Authority and casts an obligation to complete the project
within the time period declared by the promoter. On completion of the
project to apply and obtain OC/CC from the competent authority before
handing over possession of the unit to the allottee. Section 2(q) defines

completion certificate, which reads as under :

(q) “completion certificate” means the completion certificate, or such
other certificate, by whatever name called, issued by the competent
authority certifying that the real estate project has been developed
according to the sanctioned plan, layout plan and specifications, as
approved by the competent authority under the local laws;

.........

(zf) “occupancy certificate” means the occupancy certificate, or such
other certificate by whatever name called, issued by the competent
authority permitting occupation of any building, as provided under
local laws, which has provision for civic infrastructure such as water,
sanitation and electricity;

»

13. On conjoint reading of the definitions, it is mandated that on the project
being completed, promoter would have to make an application under the
relevant Building Bye Laws/Rules to the competent authority (development
authority) under whose jurisdiction the development was undertaken and
obtain the completion certificate (CC) certifying that the project has been
developed according to the sanctioned plan and specifications approved by
the competent authority, whereas, occupancy certificate (OC) is to be
obtained from the competent authority certifying and permitting occupation

of the building which has provisions for civic infrastructure, such as, water,



sanitation and electricity. On close scrutiny of the definitions of CC and OC,
there is a distinction. The expressions CC, and or, OC have different
connotations. CC is issued in respect of the development of the ‘real estate
project’ in accordance to the sanctioned plan, whereas, OC pertains to
occupation of any ‘building’. The expression ‘building’ is defined under
Section 2(j), which inter-alia, includes, structure or part of structure, which
is intended to be used for residential, commercial or for any other related

purposes. Section 2(j) is extracted :

(7)) “building” includes any structure or erection or part of a structure
or erection which is intended to be used for residential, commercial or
for the purpose of any business, occupation, profession or trade, or for
any other related purposes;

In other words, occupancy certificate (OC) must certify that the building that
is to be used for residential purposes is habitable with all necessary fittings

and facilities pertaining to water, electricity supply etc.

14.Section 18 of the Act, 2016, falls under Chapter III pertaining to functions
and duties of promoter. In other words, Section 18 cannot be read
independently but is dependent on satisfying the functions/duties and
obligations cast by the legislature upon the promoter. Section 18 provides
for return of amount and compensation. The relevant part of the provision is
extracted :
Section 18:
“(1) If the promoter fails to complete or is unable to give possession of

an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein, or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect



of that apartment, plot, building, as the case may be, with interest
at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.

(3) If the promoter fails to discharge any other obligations imposed on
him under this Act or the rules or regulations made thereunder or in
accordance with the terms and conditions of the agreement for sale, he
shall be liable to pay such compensation to the allottees, in the manner
as provided under this Act.”

15. Section 19(4) in Chapter 1V is para-materia to Section 18(1), mandating
rights and duties of allottees. In view thereof, it is the right of an allottee to
claim refund of the deposited amount along with interest at such rate as may
be prescribed and compensation if the promoter fails to comply or is unable
to give possession of the apartment, inter-alia, in terms of agreement for
sale. Sub section (10) of Section 19 casts a duty upon the allottee to take
physical possession of the apartment within a period of two months of the
occupancy certificate issued for the said apartment. Section 19(10) is

extracted :

(10) Every allottee shall take physical possession of the apartment, plot
or building as the case may be, within a period of two months of the
occupancy certificate issued for the said apartment, plot or building, as
the case may be.

»

16. Section 31 of the Act, 2016 provides for filing of complaint with the
Authority or to the Adjudicating Officer, as the case may be. The complaint
can be brought about by any aggrieved person, he need not be an allottee or
a promoter. The maintainability of the complaint would dependent upon the
facts and circumstances of each case as to whether the complainant is an

aggrieved person.

17. Section 34 provides for the functions of RERA Authority which, inter-alia,

mandates to ensure compliance of the obligations cast upon the promoter,



the allottees and the real estate agent under the Act, Rules and Regulations

made thereunder. Section 34(f) & (g) are extracted :

X3

(f) to ensure compliance of the obligations cast upon the promoters, the
allottees and the real estate agents under this Act and the rules and
regulations made thereunder;

(g) to ensure compliance of its regulations or orders or directions made in
exercise of its powers under this Act;

18.Section 38 confers powers on RERA Authority to impose penalty or interest,
in regard to any contravention of obligations cast upon the promoter, and or,

allottees under this Act, or Rules and Regulations made thereunder.

19. On conjoint reading of the provisions, Section 18, inter-alia, recognizes
functions and duties of promoter to complete the project by the due date
promised in any document be it allotment letter/agreement/broacher
/prospectus. The date of completion is to be declared by the promoter on an
affidavit before the RERA Authority while seeking registration of the
project. In the event of default of the promoter in honouring the due date of
completion, the allottee in such an event is entitled to make either of the two
choices mandated in Section 18(1) and the proviso to Section 18(1). An
allottee can choose to withdraw from the project, and on demand, the
promoter shall be liable to return the amount received by him in respect of
that apartment with interest at such rate, as may be prescribed, including,
compensation. In the event an allottee makes a choice to continue in the
delayed project, he shall be paid by the promoter interest for every month of

delay till handing over possession of the unit.

20. In other words, in the event an allottee ‘wishes to withdraw’ from the
delayed project, he has to make a demand with the promoter, or by filing a

complaint that he intends to withdraw from the delayed project.

21. However, as per proviso to Section 18(1), an obligation has been cast upon
the promoter that he ‘shall’ pay interest to the allottee for every month delay
till handing over possession to such allottee who has continued in the
delayed project. Such class of allottees, need not make a demand for interest,

rather, it is mandatorily obligated by the legislature on the promoter to pay



interest. It is by implication that an unconditional statutory right has been
conferred by the legislature upon an allottee to receive interest for the
delayed period and a mandatory statutory obligation cast upon the promoter
to pay interest to the allottee. The obligation imposed on the promoter is

unconditional and non-negotiable.

22. In this backdrop, the issue that is to be examined is as to when can an
allottee make a choice to withdraw from a delayed project. On conjoint
reading of Section 18(1) and the proviso, an allottee, who makes a choice to
withdraw from the project has to make a demand to that effect with the
promoter, such a demand has to be made on or before the project stands
completed i.e. upon the promoter having obtained completion certificate
from the competent authority, followed by an offer of possession of the unit.
An allottee who desires to withdraw from a delayed project cannot sit
quietly on his intention giving an impression to the promoter that the allottee
intends to continue in the delayed project and would honour his
commitment/duty to take possession of the unit which is offered to the
allottee after obtaining CC/OC. The allottee, in other words, is required to
express its intention to withdraw by raising a demand to that effect with the
promoter, failing which, in view of proviso to Section 18(1) the intention is

that the allottee desires to continue in the delayed project.

23.The allottee under Section 18(1) of Act, 2016, is entitled to refund of deposit
and compensation on the following conditions having being satisfied :
(1) promoter fails to complete or is unable to give possession of the unit;

(i1)duly completed by the date specified in the agreement or any document
as the case may be;

(i11) in case the allottee wishes to withdraw from the project.

(iv) promoter shall be liable on demand to return the amount received to
the allottees;

24. Section 18(1), therefore, comes into operation if the promoter ‘fails to
complete’ or ‘unable to give possession’ of the unit. The project is complete,
on the promoter applying and obtaining the CC from the competent
authority. However, there may be instances that despite the promoter having

received the CC of the project is ‘unable to give possession’, of the unit to

the allottee for some reason or the other viz the unit is unhabitable;



conveyance deed is not being executed; physical possession of the unit is
being delayed for some other factors etc. It would depend on the facts of
each case. In that event, the allottee may make a demand to withdraw from
the project on the default of the promoter not handing over the possession

despite having received the OC/CC of the project.

25. Proviso to Section 18(1) of Act, 2016, is an exception to the main provision.
The proviso, unlike the main provision, mandates that those allottees who do
not ‘intend to withdraw’, from the project, they ‘shall be paid, by the
promoter’, interest till the handing over of the possession at the prescribed
rate. The proviso would come into play in cases where:

(1) allottee does not intend to withdraw from the delayed project;
(1) allottee shall be paid interest by the promoter, without the allottee
making a demand;

(i11) till the handing over of the possession of the unit;

26.In view thereof, an allottee is required, as per the mandate of proviso to
Section 18(1) of Act, 2016, to withdraw from the project before handing
over of the possession of the unit and not later. The expression ‘handing
over possession’ has not been defined or explained in the Act, 2016 and
rules made thereunder. It would depend on facts and circumstances of each
case. The promoter, for instance, despite obtaining CC fails to make offer of
possession of the unit to the allottee for a considerable long period, in that
event the allottee may demand to withdraw from the project as handing over
possession has not yet been made. In that event, promoter cannot take shelter
behind the OC/CC, contending that the project is completed, therefore,
allottee cannot withdraw from the project. The consequence of a completed
project is handing over possession of the unit. Possession of the unit could
be constructive or defacto. In the constructive possession, possession is not
physical but through legal rights. In defacto possession, physical possession
of the property may or may not be accompanied with legal

possession/constructive possession.

27. In Section 18(1), the allottee can seek refund of deposit on the failure of the
promoter to complete the project, or fails to handover possession of the unit
upon completion of the project. The reasons could be multiple viz unit not

being in habitable condition; legal dispute; malafide intention of the



promoter on price escalation of the unit; promoter unable to execute the
lease/sale-deed etc. The default of possession of the unit will depend on facts
of each case. In the event an offer of possession of the unit made by the
promoter, allottee fails to take possession, then it would be a case of
termination of the agreement by the allottee. The consequence as per

agreement would follow.

28. In the given facts, it is admitted that the project was to be completed by the
promoter within 36 months i.e. on or before 06.10.2017. The project got
delayed and came to be completed on 19.05.2019 i.e. the date on which the
promoter received the completion certificate (CC) of the project from the
competent authority. The offer of possession of the unit, therefore, came to
be made by the respondent on 03.07.2020, calling upon the appellant to
deposit the balance amount at Rs. 1,89,963/-, which was duly complied by
the appellant on 28.12.2020. The respondent, therefore, was required to
proceed to get the conveyance deed of the unit executed and handover the
possession of the unit. The respondent did nothing in the matter, further, no
explanation, whatsoever, has been furnished as to why they kept the matter
pending for more than a year. Frustrated, appellant made a demand on
13.07.2021 with the respondent to refund the deposit. In the circumstances,

appellant is entitled to interest on his deposit and compensation.
29. The question is answered accordingly.

30. It is clarified that no other ground or point was pressed by the respective

parties.

31. Having due regard to the facts and circumstances of the case, the appeal is

disposed of by passing following orders:

(i) The impugned order dated 24.02.2023 passed by the learned
Adjudicating Officer at Gautambudh Nagar, in Complaint No.
ADJ/NCR145/10/101137/2022 is set aside and quashed.

(1)  The appellant shall be entitled to interest @ MCLR+1% on his deposit
till 20.10.2021 and on computed amount interest (@ MCLR+1% till
the date of payment, to be paid by the respondent-promoter within 45
days from the date of uploading the order.

(i11))  Litigation cost assessed at Rs.20,000/- to be paid by the respondent-
promoter to the appellant.

Dated: 07.03.2025
Tanveer/- (Devindar Singh Chaudhry) (Suneet Kumar)



