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This appeal has been filed under Section 44(1) of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as ‘the Act 2016”) by Sri Ravi
Prakash Srivastava and Mrs. Sonal Srivastava (hereinafter referred to as ‘the
appellants’) against the order dated 04.09.2020 passed by the U. P. Real Estate
Regulatory Authority, Regional Office, Gautam Budh Nagar (hereinafter referred
to as ‘the Regulatory Authority’) in Complaint No. 6201812500 (Ravi Prakash
Srivastava and Sonal Srivastava Vs. Apex Dream Homes Pvt. Ltd.) whereby the
proceedings under Section 63 of the Act 2016 were dropped and the
complainants/appellants were directed to take possession of the unit by making
payment of their dues and the promoter/respondent was directed to pay delay
interest to the complainants from the promised date till 14.06.2018 and execute

the registry of the unit.

The facts of the case, as culled out from the memo of appeal are that the appellants
who were looking to buy a flat came across the respondent’s project “Apex
Athena” located at Plot No. Gh 12A, Eco City, Sector-75, Noida. The respondent,
acting through its agents, invited the appellants to the site and told them that the

project was in final stage and the desired unit of the appellants would be available



for possession by March 2016. The appellants were promised that the project

would be completed within a few months and the Director of the respondent, Mr.

Satnam Singh Sachdeva, personally met the appellants and assured them that if

they took care of the payments, there would not be any sort of delay in offering

possession.

2.1

2.2

Being convinced by the aforesaid assurances, the appellants booked a unit in
the project on 09.11.2015 and against the booking amount of Rs.2,00,000/-
vide allotment letter dated 17.11.2015 they were allotted Unit No. C-301 in
Tower-C having super area of 1732 sq. ft. in the said project.

The promise to offer possession by March 2016 would be evident from the
payment plan, as per terms and conditions of which 90% of the total
consideration of Rs. 87,03,300/- was to be deposited by 31.01.2016 and
remaining 10% was to be paid at the time of offer of possession. It is common
market practice to secure payments as per 10:80:10 plan when the proposed

date of offer of possession is not too far away.

2.3 The Respondent fraudulently did not execute the Builder Buyer Agreement
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2.5

2.6

(hereinafter the "BBA") within one month from the date of booking (i.e.
09.11.2015) and intentionally sent an unsigned BBA, dated 30.11.2015,
according to which possession of the flat was scheduled to be offered only by
June, 2016 instead of March, 2016. When the Appellants objected and
refused to sign the BBA as it stood then, the Respondent belatedly sent a
signed BBA, dated 18.11.2016, after a period of more than one year had
elapsed from the date of booking.

In the signed BBA, the Respondent mentioned that possession of the flat was
scheduled to be offered by March, 2017.

Apparently, both the BBAs contain the hand writing of the same agent of the
Respondent and this fact alone establishes that the Respondent cheated the
Appellants and unilaterally extended the time limit for offer of possession by
more than a year even though, in conformity with the Payment Plan, 90% of
the total cost of the flat had already been realized from the Appellants by
31.01.2016.

The said conduct of the Respondent was similar to the issue which had come

up before the Hon'ble Apex Court in the case of Pioneer Urban Land &



Infrastructure Ltd. v. Govindan Raghavan, Civil Appeal No. 12238 OF 2018.
In the said landmark judgment it was observed that builders have devised a
mechanism to coerce innocent buyers who are often left with no option but

to sign on the dotted line and accept one-sided clauses,

2.7 The Appellants registered their protest with the Respondent but as they had

2.8

2.9

2.10

2.11

2.12

been left with no other option but to wait for a few more months, they
patiently waited for the Respondent to offer possession of the Unit after it

was complete in all aspects.

In the meantime, the Act 2016 was promulgated by the legislature and the
same inter alia made it incumbent upon the builder to obtain a Completion
Certificate (hereinafter the "CC") or an Occupancy Certificate (hereinafter
the "OC"), as the case may be, and provide the same to the allottees; vide

Section 11(4)(b) of the Act.

The Respondent, without obtaining a CC or OC from the New Okhla
Industrial Area Development Authority, Noida, vide letter dated 10.03.2017,
offered possession and raised a demand of Rs. 9,16,826/- (including
Tax)which was 10% of the total consideration and payable at the time of offer

of possession.

While issuing the letter dated 10.03.2017, the Respondent again resorted to
unfair trade practice and introduced an additional provision of offering
possession only after 60 days of payment of the remaining charges. It is quite
apparent that this clause meant that even the illegal unilaterally revised time
limit for offering possession was not being followed by the Respondent and

the only intention was to make undue profits at the expense of the Appellants.

Appellant No. 1 by means of his letter dated 30.03.2017, asked for
compensation and issuance of a fresh demand letter after adjustment. Due to
the default of the Respondent, the POA, after retirement, started living in
rented apartment and this caused immense mental agony to the Appellants
who had ended up paying 90% of the total consideration within a span of only
2 months of booking the Unit.

Due to the default of the Respondent, the Appellants and the POA have
suffered immense mental agony and even monetary loss to the tune of

approximately Rs. 13 Lakhs, apart from that occurring due to loss of interest



2.13

2.14

2.15

2.16

2.17

2.18

on the amount paid, has been caused to the
m due to payment of rent at the rate of Rs.23,500/- per month after expiry of

the deemed promised time of possession i.e. after June, 2016.

As would be evident from the aforesaid letter dated 30.03.2017, the
Appellants had thought of taking possession without demanding a CC or an
OC from the Respondent so that the POA could start leading a peaceful post-
retirement life but when they inspected the Project and the Unit towards the
latter half of 2017, they found that unauthorized construction of additional
three stories was being carried on by the Respondent and all basic facilities

e.g. parking, water supply, electricity and sewerage were not available.

The POA, on the instructions of the Appellants, asked the Respondent to
furnish the OC and upon the said demand, the concerned officer of the
Respondent informed the POA that the certificate was yet to be issued by the

concerned authority and would be available within a few days.

All the pleas of the Appellants virtually fell on deaf ears and the Respondent
kept on insisting that possession of the incomplete Unit be taken and the

"dues" be cleared.

Aggrieved by the behaviour of the Respondent, the Appellants acting through
their POA, on 19.06.2018, filed a complaint before the Regulatory Authority
vide Complaint No. 6201812500 of 2018 and, for the delay caused in offering
possession, inter alia sought compensation in the form of compounding

interest on the amount paid at the rate of 24% p.a.

The aforesaid complaint did not deter the Respondent from making illegal
demands and a 'Reminder dated 08.08.2018 was issued to the Appellants
demanding payment of the remaining 10% amount along-with extra charges

and a penalty at the rate of 24% on the delayed payments.

The refusal to provide the OC, the pathetic condition of the Unit and the
amenities in the Project left the Appellants reeling under tremendous mental
agony and vide letter dated 28.08.2018 they refused to pay any penalty and
demanded (i) the CC or OC and (i1) information whether consent of the
allottees, as mandated by the Act, had been taken for constructing additional
three floors on top of the sanctioned 22 floors; vide Section 14 (2) (ii) of the
Act.



2.19

2.20

2.21

2.22

2.23

2.24

In response to the notice issued by the Regulatory Authority, the Respondent,
acting through its authorised signatory, sent a handwritten response to the
Authority, dated 05.11.2018, and inter alia submitted therein that the Flat was
ready but the Appellants were not taking possession and that they had the
option to pay delay penalty amounting to approximately Rs. 4 lakhs (in
addition to the remaining 10% consideration) and take possession of the Unit.
The said response was absolutely silent about the date of application for OC
and whether any objection upon such submission had been raised by the

development authority.

The Respondent till date has not clarified about the number of resubmissions
required for obtaining the OC and the objections which were raised by the

development authority.

The Respondent has shown scant regard for the due process of law and the
same would be evident from his conduct during pendency of the proceedings
before the Authority. As mentioned before, the Respondent, without
acknowledging the pendency of the Complaint, had sought the remaining
10% percent consideration and even the penalty for alleged late payment of

the dues.

The Respondent again in furtherance of his malicious design, to somehow
avoid the liability of his default, sent a letter dated 06.11.2018 to the

Appellants and even asked them to pay maintenance and holding charges.

The Complaint was finally decided by the Regulatory Authority by means of
an award dated 30.01.2019. The Regulatory Authority after considering the
facts of the case presented before it, directed the Respondent to give
possession of the Unit to the Appellants by May, 2019, after obtaining an OC.
The Respondent was also ordered to pay to the Appellants penal interest for
the delay caused in offering possession which prima facie established that the
Regulatory Authority had not found any force in the Respondent's argument
that the Unit was ready and it were the Appellants who had delayed payment

of the final instalment.

The Respondent was ordered to pay penalty as per the terms of the BBA till
30.04.2016 and from 01.05.2016 further penal interest at the rate of MCLR
+ 1%. This penalty in itself shows that the Authority had found no force in



2.25

2.26

2.27

2.28

2.29

the argument of the Respondent that the possession should have been
provided by March, 2017. Moreover, the Authority had made it crystal clear
in the award that the penalty had to be adjusted in the amount payable by the
Appellants.

The aforesaid award had little effect on the Respondent and the same would
be evident from its letter dated 05.11.2019 by means of which the Appellants
were again asked to take possession of the Unit without any OC. Even though
a year had elapsed since the Respondent's submission before the Authority
regarding application for OC yet no mention in that regard had been made in
this recent letter and it was once again fraudulently mentioned that
application for OC had been made and the authority had not raised any

objections.

The Respondent virtually sat in revision of the order of the Regulatory
Authority by trying to take advantage of the resolution of the Authority dated
16.09.2019, which was made for facilitating possession of flats/units where
bona fide allottees and builders were suffering due to lackadaisical approach

of the concerned development authority.

In the aforesaid letter dated 05.11.2019, the Respondent conveniently forgot
about the penalty imposed by the Authority and did not even mention about
the adjustment of the same while referring to the liability of the Appellants

to pay for possession.

The Respondent saw the 16.09.2019 resolution of the Authority as an
opportunity to violate the binding award of the Regulatory Authority and to
take shelter of the new category of projects which were "deemed approved"

on satisfaction of a few conditions laid down by the Authority.

Even if for arguments sake only the contention of the Respondent that the
Project was "deemed approved" is accepted (though the same is vehemently
denied) yet the same cannot be the basis to openly flout a judicial order of the
Regulatory Authority. Nevertheless, the Respondent, as mentioned before,
became law onto itself and decided not to pay any penalty in compliance of
the direction of the Regulatory Authority and only insisted that the Appellants

take possession of the Unit by paying the balance amount.



2.30

2.31

2.32

2.33

2.34

The Respondent went a step ahead and issued a letter dated 08.11.2019,
which not only, contrary to the Authority's order, mentioned that the project
had been completed for the past 30 months but it went on to mention that the
Appellants needed to pay their "long standing dues without any delay. This
letter too had no mention of the penalty which was to be paid in compliance
of the Authority's final order and it was crystal clear that the Respondent

basically was treating the RERA regime as non -est.

The aforesaid letters were responded to by the POA, who acting under the
instructions of the Appellants, sent a letter dated 10.12.2019 to the
Respondent. The aforesaid response dated 10.12.2019 clearly mentioned that
the development authority had raised certain objections on 05.10.2019 when
the site was inspected and even the Electricity Safety Certificate had not been
obtained. The Appellants, who are law abiding citizens, mentioned that they
would not violate the binding award of the Authority and will only take

possession after the OC had been obtained.

Eventually, the Appellants came to know vide letter dated 14.01.2020 that
the Respondent had obtained the CC/OC on 06.01.2020. The Respondent
once again paid no attention to his liability under the Authority's order and
when the Appellants contacted him to convey a suitable date for completion
of possession related formalities and settlement of accounts as per the
Regulatory Authority's award dated 30.01.2019, the Respondent issued a
reminder letter dated 11.02.2020 and again insisted on payment of the last
instalment and an inapplicable due like penalty on 'delayed payment'. The
Respondent even threatened to impose holding charges at the rate of 20/- per
sq. ft. per month but did not even utter a word about the penalty imposed by
the Authority.

The Appellants are law abiding citizens and they were absolutely shell-
shocked by the utter disregard which was shown to a statutory body like the
Authority by the Respondent yet as they had immense faith in the rule of law,
the Appellants moved ahead for enforcement of the award dated 30.01.2019
issued by the Regulatory Authority.

On 16.03.2020, the Regulatory Authority ordered the Respondent to comply
with its order dated 30.01.2019 and submit a compliance report by
08.06.2020.



2.35

2.36

2.37

2.38

2.39

2.40

The Respondent, acting through its Director, Satnam Singh Sachdeva, in
complete defiance of the orders of the Regulatory Authority, sent a letter
dated 08.06.2020, mentioning inter alia that it was not possible to comply
with the directions contained in the award. The Respondent even went on to
allege that the Regulatory Authority had passed the award without giving it
an opportunity of being heard even though the same was nothing but a plain

lie.

The aforesaid letter dated 08.06.2020 is a prime example of how the
procedure prescribed by the Act has no value for the Respondent, who, while
making absolutely false submissions, had in fact told the Regulatory
Authority that it will not comply with the award and pay penalty to the
Appellants.

The Respondent has been harping upon the fact that 300 to 400 families are
living in the Project without disclosing the entire facts. The families living in
the Project were subjected to the same bullish approach of the Respondent
which the Appellants are victims of and most of them occupied their units
because they had no other option. The people living in the Project are facing
difficulties every day and the same would be evident from the photographs

which are collectively annexed with the memo of appeal as Annexure No. 20.

The primary essence of the Authority's "deemed completion" scheme was to
enable execution of sale deeds/lease deeds in favour of the allottees and the
fact that till date not even a single such instrument has been executed in
favour of any of the occupants of the Project, is enough to establish that by
no stretch of imagination the Project could have been "deemed complete"

before the i1ssuance of CC.

The condition of the Project can also be gauged from the recent fires which
have broken out in the premises and the same becomes even more relevant in
light of the fact that a frivolous submission with regard to obtainment of an

Electricity Safety Certificate has been made by the Respondent.

A Show Cause Notice, dated 16.07.2020, was issued to the Respondent by
the Regulatory Authority. The Respondent in a characteristic manner showed
no cause in compliance of the notice dated 16.07.2020 and consequently,

another Show Cause notice, dated 31.08.2020, was issued by the Regulatory
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Authority and by means of the same, 04.09.2020 was fixed for the disposal
of the proceedings under Section 63 of the Act.

Without application of mind and by illegally enlarging the scope of the
proceedings under Section 63 of the Act, the Authority vide its order dated
04.09.2020, revised the time limit mentioned in the award dated 30.01.2019
and directed the Appellants to take possession of the Unit as the Project had
been considered as "deemed approved due to the four certificates furnished

by the Respondent.

The Appellants have challenged the impugned order dated 04.09.2020 on the

following grounds:

a.

Because the impugned order dated 04.09.2020 has been passed without

application of mind and without jurisdiction.

Because the Authority has no powers under the Act to review a final order
issued by it and the legislative intent, evident from a perusal of the Act, is
to refrain the Authority from amending substantive part of its order; vide

Section 39 of the Act

Because it is settled law that the power of Review can be exercised only
when the statute provides for the same. In the absence of any such
provision in the concerned statute, such power of Review cannot be

exercised by the authority concerned.

Because the Hon'ble Apex Court in the case of Kalabharati Advertising
vs. Hemant Vimalnath Narichania, (2010) 9 SCC 437, has held as

under:

“12. It is settled legal proposition that unless the statute/rules so
permit, the review application is not maintainable in case of
judicial/quasi-judicial orders. In the absence of any provision in the
Act granting an express power of review, it is manifest that a review
could not be made and the order in review, if passed, is ultra vires,

illegal and without jurisdiction..."

Because due to lack of any appeal by the Respondent within the limitation
prescribed in the Act, the award dated 30.01.2019 had attained finality and

the Respondent was duty bound to follow the same in letter and spirit.
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Because the Authority was duty bound to compel the Respondent to comply
with the order dated 30.01.2019 in letter and spirit.

Because by illegally enlarging the scope of the proceedings under Section 63
of the Act, the Authority vide the impugned order dated 04.09.2020, revised
the time limit mentioned in the award dated 30.01.2019 and directed the

Appellants to take possession of the Unit

Because no rule of interpretation permits the Authority to expand the scope
of a penal provision like Section 63 of the Act and pass orders which revise

the penalty prescribed by a final order.

Because in State Of Jharkhand & Ors vs Ambay Cements, Appeal (Civil)
7994 of 2003, the Hon'ble Apex Court has been pleased to hold that,

...... It is the cardinal rule of interpretation that where a statute provides that
a particular thing should be done, it should be done in the manner prescribed
and not in any other way. It is also settled rule of interpretation that where a

Statute is penal in character, it must be strictly construed and followed....."

Because the resolution of the Authority dated 16.09.2019 was made for
facilitating possession where bona fide allottees and builders were suffering

due to lackadaisical approach of the concerned development authority.

Because the Respondent cannot be permitted to use the 16.09.2019 resolution

of the Authority to not comply with the binding award of the Authority.

Because while passing the impugned order, the Authority lost sight of the fact
that the "deemed approval scheme mandated that, on the date of passing of
order, the project should have been waiting approval by the concerned
authority and in the instant case at the time of passing of the impugned order
(1) the OC had already been obtained and (ii) even between the first
application of the Respondent for issuance of the OC (ie. 03.04.2018) and
passing of the impugned order, due to the various lapses of the Respondent,
objections had been raised on multiple occasions by the development
authority and consequently, fresh submissions for approval had been made

by the Respondent.

Because as such, even if it is accepted for arguments sake only that the final

order of the Authority could have been reviewed (though the same is
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vehemently denied), yet it was illegal to hand pick a small period in the entire
chain of events and give undue benefit to the Respondent, who in any case

had only treated the Authority with contempt on every occasion.

Because in Faqir Chand Gulati vs Uppal Agencies Pvt. Ltd. & Anr., Civil
Appeal No. 3302 of 2005, the Hon'ble Apex Court has been pleased to hold
that,

“27. A prayer for completion certificate and C&D Forms cannot be brushed
aside by stating that the builder has already applied for the completion
certificate or C&D Forms. If it is not issued, the builder owes a duty to make
necessary application and obtain it. If it is wrongly withheld, he may have to
approach the appropriate court or other forum to secure it. If it is justifiably
withheld or refused, necessarily the builder will have to do whatever that is
required to be done to bring the building in consonance with the sanctioned
plan so that the municipal authorities can inspect and issue the completion
certificate and also assess the property to tax. If the builder fails to do so, he
will be liable to compensate the complainant for all loss/damage. Therefore,
the assumption of the State Commission and National Commission that the
obligation of the builder was discharged when he merely applied for a

n

completion certificate is incorrect.....

Because the Appellants are entitled to just and fair compensation in light of
the defaults and conduct of the Respondent which are evident from the facts

mentioned in Clause 5 of the instant appeal.

Because in the case of Fortune Infrastructure & Anr. vs. Trevor D'Lima &
Ors., Civil Appeal No(s). 3533-3534 OF 2017, the Hon'ble Apex Court has

been pleased to observe that;

......... It is now well established that the contractual damages are usually
awarded to compensate an injured party to a breach of contract for the

loss of his bargain.

In the case of Johnson and Anr. v. Agnew. [1979), 1 All ER 883, the
aforesaid case has clearly held as under The general principle for the
assessment of damages is compensatory, i.e. that the innocent party is to
be placed, so far as money can do so, in the same position as if the contract

had been performed...."
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q. Because, as a matter of fact, due to the default of the Respondent, the
Appellants and the POA have suffered immense mental agony and even
monetary loss to the tune of approximately Rs. 13 Lakhs, apart from the loss
occurring due to loss of interest on the amount already paid, has been caused
to them due to payment of rent at the rate 0fRs.23500/- per month after expiry

of the deemed promised time of possession i.e. after June, 2016.
r.  Because the impugned order is perverse, unjust and illegal.
The appellants have prayed for the following reliefs:

a. To quash and set aside order dated 04.09.2020 passed by the Authority
[Annexure No. 24 to this Appeal] and;

b. To direct the Respondent to comply with the award dated 30.01.2019 passed
by the Authority in letter and spirit and adjust the penalty amount against the
last instalment payable by the Appellants at the time of taking possession of
the Unit and;

c. Pass any other order deemed fit, in favour of the Appellants and;
d. Award costs of the instant proceedings to the Appellants.

The respondent filed its objections to the grounds of appeal and submitted that the
impugned order dated 04.09.2020 is good in the eyes of law. In the instant case no
application for rectification under Section 39 of the Act was preferred. The
Regulatory Authority has never exercised any power of review. The respondent

further submitted that:

5.1  Merely because of the fact that an order is not assaulted in its limitation
period it cannot be said that the order had attained finality although in the
instant case the respondent had never denied possession to the appellants
and this fact can very well be deduced from the numerous offer for

possession given to the appellant in respect  of his flat.

5.2 The Regulatory Authority has rightly considered each and every aspect of
the matter and passed a suitable award under Section 63 of the Act. The
Regulatory Authority has never revised any time line that was prescribed in
the order dated 30.01.2019, rather acted in terms of the facts and documents

placed on record.
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5.5

5.6

5.7
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The allottee is not taking possession even after repeated reminders and offer

of possession given by the respondent.

The Act of 2016 provides a separate provision for grant of compensation.
The appellants have not annexed any proof of rental receipts in order to
substantiate the loss of rent, neither in this appeal nor before the Regulatory

Authority.

The respondent had already completed the construction as per the
sanctioned layout plan in the year 2017 and had app lied for obtaining
completion certificate to the concerned authority in the year 2017 itself.
Despite various hurdles and delays the respondent had completed the
construction within stipulated period as per the norms and guidelines of the

Act 2016.

As per BBA the flat in question was supposed to be delivered by March
2017. The respondent, after completion of the construction work of the said
flat, had sent an offer of possession on 10" March 2017, but the appellants
never turned up for taking possession, rather they started indulging into arm
twisting activities with the respondent. The appellants started demanding
an interest of 24% for the delay caused in possession, however, as per BBA

no such clause was ever agreed between the parties.

On 8" August 2018 the respondent again offered possession to the
appellants, but the appellants never turned up for taking possession, rather
kept on demanding interest of 24% for the delay in possession. The
respondent had obtained all the requisite NOCs from various departments
way back in the year 2017 and 2018 itself and had already applied for
Completion Certificate before the competent authority. On 06.01.2020 the
respondent obtained the Completion Certificate. After obtaining the
completion certificate as well the respondent sent offer of possession to the
appellants, but even then the appellants never turned up for taking
possession. The flat in question is ready since past 3 years and despite of
repeated offers of the respondent the appellants are not turning up to take

possession of the flat.
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The Regulatory Authority in one of the matters concerned with the
respondent has considered the date 14.06.2018 as the date of deemed
Completion Certificate as per the notification of the Regulatory Authority.

The impugned order passed by the Regulatory Authority is good in the eyes

of law and the respondent is ready to comply with the same.

The appellants filed its reply to the objections of the respondent, denying the

averments made by the respondent and reiterating the averments made by the

appellants in the memo of appeal. The appellants further submitted that:

6.1

6.2

6.3

6.4

6.5

Once a final order has been issued and the period of limitation for assailing
the same has expired, the said order attains finality and any challenge to the

same can be done only after condonation of delay on valid grounds.

The respondent has offered possession multiple times and the appellants
have always willing to take possession, but only when the OC is available
and the unit is complete in all aspects. The fact that the OC was issued
almost three years after the first offer of possession and the respondent’s
application for OC was rejected multiple times, shows that the project was
not complete and the photographs dated 31.01.2020 (annexure-25 to the
memo of appeal) show that even after issuance of the OC the unit was not

complete.

The respondent has been unable to point out the provision from which the

Regulatory Authority derives its power to modify its final order.

The respondent has not even obtained all the requisite NOCs and the
purported NOC relating to electrical safety is merely an approval of the
electrical drawing. The document deceitfully submitted by the respondent
was relied up on by the Regulatory Authority without application of judicial
mind and the final order was substantively modified without any
jurisdiction. The Regulatory Authority had become functus officio after
issuance of the final award dated 30.01.2019 and the impugned order has

been passed without jurisdiction.

The appellants have come to know that the respondent had eventually
applied for the electrical safety NOC only on 09.04.2021 and the same was
issued by the concerned authority on 11.04.2021.
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Initially the appellants were ready to take possession even without OC, but
when upon multiple inspections neither the project nor the unit was found
to be complete, the appellants asked the respondent to obtain OC as per the
law and then offer possession. The OC in respect of the project was
admittedly obtained on 06.01.2020, however, the unit was still not

complete.

7.  Heard Sri Alok Kumar Singh, learned counsel for the appellant and Sri Harish

Pandey, learned counsel for the respondent.

7.1

7.2

Submission of learned counsel for the appellant is that appellant
approached the Regulatory Authority by filing complaint No.
6201812500 of 2018 (Ravi Prakash Srivastava and Anrs Vs. M/s Apex
Dream Homes Pvt. Ltd) seeking possession and interest for the delay and
Regulatory Authority by means of order dated 30.01.2019 directed
respondent to provide possession after taking occupancy certificate by
May 2019 and pay interest for delay period as per BBA upto 30.04.2016
and @ MCLR+1% from 01.05.2016. Amount of interest /penalty will be
adjusted at the time of giving final possession. As the order of the
Regulatory Authority dated 30.01.2019 was not complied with by the
respondent, therefore, appellant was constrained to approach Regulatory
Authority for execution of the same and the Regulatory Authority without
verifying the four requisite certificates required for completion only
taking into consideration the last certificate (Fire NOC dated 14.06.2018)
directed the appellant to pay remaining dues and take possession. The
respondent was directed to get the unit registered and also to pay interest
after the promised period till 14.06.2018. The learned counsel for the
appellant in order to challenge the order passed under Section 63 by the
Regulatory Authority dated 04.09.2020 pressed grounds D, I, M & P of
the appeal.

Learned counsel for the appellant also submitted that respondent without
having receipt of OC/CC vide letter dated 10.03.2017 ( page 68) gave
offer of possession claiming dues followed by reminder (annexure 19,
page 78) and thereafter vide letter dated 06.11.2018 (annexure 12 page
88) threatened the appellant for taking holding charges.
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Appellant drawn our attention towards letter written by the respondent
after passing of order by the Regulatory Authority on 30.01.2019 to the
Deputy Secretary (page 117) regarding passing of the order by the
Regulatory Authority stating that he is not satisfied with the order and
despite repeated requests, the allottee did not come forward to
compromise the issue and respondent also is not in position to make
compliance of the order regarding making payment on account of

recession and he will be compelled to approach appellate forum.

Learned counsel for the appellant further submitted that no appeal was
filed by the respondent. Learned counsel for the appellant vide application
dated 17.01.2022 placed on record, the electrical certificate issued for
transformer on 11.04.2019. Record reveals that OC was issued on

06.01.2020 (annexure 18, page 113).

Learned counsel for the appellant submitted that in execution
proceedings, the order of the Regulatory Authority dated 30.01.2019 was
to be taken on record for compliance but the Regulatory Authority has
taken on record the ‘four certificates’ required for OC/CC without serving
copy of the same to the appellant and taking into consideration the last
certificate (fire NOC dated 14.06.2018) changed its order dated
31.01.2019 and confined the interest part till 14.06.2018. Learned counsel
for the appellant further submitted that in none of the demand/reminder
offer claimed deemed OC/CC in pursuance to Section 15 of the ‘UP
Urban Planning and Development Act’, giving information to the allottees
regarding receipt of the necessary certificates from the concerned
department for issuance of OC/CC from the competent authority.
Therefore, taking certificates on record behind the back and without
taking note that OC was issued on 06.01.2022, the order dated 04.09.2020
is not only perverse but also amounts to amending the original order dated
30.01.2019 which is beyond scope and authority of the Executing
Authority.

Sri Harish Pandey, learned counsel for the respondent submitted that
necessary certificates were with the respondent for the purpose of
issuance of OC/CC by the competent authority but the competent
authority issued OC on 06.01.2020. The learned counsel for the
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respondent however submitted that there is no illegality or perversity in
the order dated 04.09.2020 as in the original order, no period was

indicated for grant of interest on account of delay.

8. On examining the pleadings on record and submissions of the counsels for the

parties, the admitted position as culled is as under:-

8.1

8.2

8.3

8.4

The appellant in pursuance to the assurance given by the agent of
respondent regarding the possession of the Unit by March 2016 submitted
an application for booking of a unit in “Apex Athena”, located at Plot No.
Gh 12A, Eco City, Sector-75, Noida, the project of the respondent on
09.11.2015 by depositing booking of Rs 2,00,000/- and was allotted a unit
C-301 in Tower-having super area 1732 sq. ft. vide allotment letter dated
17.11.2015.

The submission of the appellant is that the possession by March 2016 is
also evident from the payment plan, which provides 90% of the total
consideration amount of Rs 87,03,300/-, was to be deposited by
31.01.2016 and remaining 10% amount at the time of offer of possession.
The respondent sent an unsigned BBA dated 30.11.2015, mentioning the
date of possession by June 2016 instead of March 2016 and on being
objected by the appellant the respondent blatantly sent a signed BBA
dated 18.11.2016 mentioning the date of possession of Flat by March
2017.

The respondent had already realized 90% of the cost of the unit by
31.01.2016 and without obtaining OC/CC from the competent authority,
offered possession vide letter dated 10.03.2017 by raising demand for
remaining 10% cost of unit which was payable at the time of offer of

possession.

The appellant No.1 by means of letter dated 01.03.2017 asked for
compensation and issuing fresh demand after adjustment of interest @
24% on the money paid by the appellant on account of delayed possession
from 01.04.2016 till the date of actual possession. Further submission of
the appellant is that due to default of the respondent, the appellant started

living in the rented apartment and this caused immense mental agony to
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the appellants who had ended up paying 90% of the total consideration

within a span of only two months of the booking of the Unit.

The appellants thought of taking possession without demanding a CC or
an OC from the respondent so that they may live a peaceful post-
retirement life but on being inspection of the Unit of Project, they found
that un-authorised construction of additional three storyed was being
carried out by the respondent and all the basic facilities like parking, water
supply, electricity and sewerage were not available. Hence respondent
was asked to provide OC upon the demand raised by the respondent.
When no response was given by the respondent, the appellant was
constrained to file a complaint before the Regulatory Authority for delay
causes in offering possession along with interest on the amount paid @
24% per annum and the complaint of the appellant was disposed of by the
Regulatory Authority vide order 20.01.2019 thereby directing the
respondent to give possession of the unit to the appellant by May 2019
after Occupancy Certificate (OC). The respondent was also directed to
pay penal interest for the delay caused in offering possession as per BBA

30.04.2016 and from 01.05.2016 @ MCLR+1%.

On account of noncompliance of the directions of the Regulatory
Authority, issued vide impugned order dated 30.01.2019, the appellant
was constrained to approach Regulatory Authority for execution of the
said order. Regulatory Authority, by means of its order dated 16.03.2020
asked respondent to submit the compliance report by 08.06.2020. The
respondent, acting through its director, Satnam Singh Sachdeva, in
complete defiance of the orders of the Regulatory Authority, sent a letter
dated 08.06.2020, mentioning inter alia that it was not possible to comply
with the directions contained in the award and also went on to allege that
the Regulatory Authority had passed the award without giving it an
opportunity of being heard.

The Regulatory Authority vide order dated 04.09.2020 revised the
timeline mentioned in award dated 30.01.2019 and directed appellants to
take possession of the unit as the Project had been considered as “deemed

approved” due to the four certificates furnished by the respondent.
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The appellant challenged the order of the Regulatory Authority, passed in
execution proceedings alleging that no rule permits the authority to
expand the scope of penal provision like Section 63 of the Act and pass
orders which revise the penalty prescribed by a final order and the
Regulatory Authority while passing the order lost sight of the fact that the
deemed approval mandated that on the date of passing of the order, the
project should have been awarded the approval by the concerned authority
and in the instant case, at the time of passing impugned order (1) the OC
had already been obtained and (i1) even between the first application of
the respondent for issuance of the OC (i.e. 03.04.2018) and passing of the
impugned order, due to the various lapses of the respondent, objections
had been raised on multiple occasions by the Development Authority and
consequently, fresh submissions for approval had been made by the

respondent.

The appellant has sought quashing of the order of Regulatory Authority
dated 04.09.2020 and also sought further directions against respondent to
comply the impugned order of the Regulatory Authority dated
30.01.2019.

The respondent admits that as per BBA, the flat in question was supposed
to be delivered by March 2016 and offer of possession was sent on
10.03.2017. The respondent obtained NOCs from the concerned
department way back in the year 2017 itself but the completion certificate
received by the respondent on 06.01.2020.

On examination, we found that the CC was issued by the competent authority

almost three years after first offer of possession and the respondent’s application

for occupancy certificate was rejected multiple times. The photographs dated

31.01.2020 (annexure 25 of the memo of appeal) shows that even after issuance

of OC/CC, the unit in question was not complete.

A query was made from the learned counsel for the respondent as to whether in

the execution proceedings, Regulatory Authority can modify its final order? The

learned counsel for respondent failed to point out any provisions which

empowers Regulatory Authority to modify its order in the execution

proceedings.
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The examination of the record reveals that on the complaint of the appellant the
Regulatory Authority by means of its order dated 30.01.2019 directed
respondent to provide possession after taking OC by May 2019 and pay interest
for the delay period as per BBA upto 30.04.2016 and @ MCRL+1% from
01.05.2016. The amount of interest/penalty is to be adjusted at the time of giving

final possession.

During the execution proceedings, the Regulatory Authority was required to take
action in pursuance to the directions contained in original order dated
30.01.2019, but it has taken on record the 4 certificates required for the purpose
of application for OC/CC, even without serving copy of the same to the
appellant and further taking into consideration, the last certificate (Fire NOC)
dated 14.06.2018 changed the original order dated 30.01.2019 under execution
and confined interest part till 14.06.2018.

The issue of powers and limitations of the executing court/forum, time and again,

has been examined by the Hon’ble Supreme Court, we have culled out some of

the views of Hon’ble Supreme Court on the issue:-

(1) InVasudev Dhanjibhai Modi Vs. Rajabhai Abdul Rehman & Ors (1970)
1 SCC 670, the Hon’ble Supreme Court vide pleased to observe that the a
Court executing a decree cannot go behind the decree. Relevant para 6 of the

judgment reads as under:

A Court executing a decree cannot go behind the decree: between the
parties or their representatives it must take the decree according to its
tenor, and cannot entertain any objection that the decree was incorrect
in law or on facts. Until it is set aside by an appropriate proceeding in
appeal or revision, a decree even if it be erroneous is still binding

between the parties.

(1i1) In Rameshwar Dass Gupta Vs. State of U.P. & another (1996) 5 SCC 728
while examining the powers and limit of executing court Hon’ble Apex
Court pleased to observe that it gets jurisdiction only to execute the order in
accordance with the procedure laid down under Order 21 C.P.C. The relevant

para-4 of the Judgment reads as under:

“It is well settled legal position that an executing Court cannot travel
beyond the order or decree under execution, It gets jurisdiction only to

execute the order in accordance with the procedure laid down under
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Order 21, CPC. In view of the fact that it is a money claim, what was
to be computed is the arrears of the salary, gratuity and pension after
computation of his promotional benefits in accordance with the service
law. That having been done and the court having decided the
entitlement of the decree-holder in a sum of Rs.1,97,000/- and odd, the
question that arises is whether the executing Court could step out and
grant a decree for interest which was not part of the decree for
execution on the ground of delay in payment or for unreasonable stand
taken in execution ? In our view, the executing Court has exceeded its
jurisdiction and the order is one without jurisdiction and is thereby a
void order. It true that the High Court normally exercises its revisional
jurisdiction under Section 115, CPC but once it is held that the
executing Court has exceeded its jurisdiction, it is but the duty of the
High Court to correct the same. Therefore, we do not find any illegally
in the order passed by the High Court in interfering with and setting

aside the order directing payment of interest.”

(i11)) The Hon’ble Supreme Court in the judgment reported in (2011) 11 SCC 212,
(State of Punjab and others vs. Krishan Dayal Sharma), wherein it has been
observed that in execution proceedings the right of the decree holder is
determined in accordance with the terms of the decree and the executing
court is bound by the terms of the decree. Para 8 of the judgment observed

as under:-

“The executing court has referred to a number of decisions where
interest had been granted on the arrears of salary and pension. The
executing court failed to appreciate that in those decisions relief for
reinstatement or payment of arrears of salary or pension.. None of
those decisions relate to the grant of interest by the executing court. No
doubt the courts have power to award interest on the arrears of salary
or pension or other amounts to which a government servant is found
entitled having regard to the facts and circumstances of the case but
that power cannot be exercised by the executing court in the absence of

)

any direction in the decree.’

(iv) In the recent case of Rajbir Vs. Suraj Bhan; reported in 2022 SCC On Line
SC 270, the Hon’ble Supreme Court vide para-11 was pleased to observe

that it is well settled that the execution court cannot go beyond the decree.
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The decree must be executed as it is. The Hon’ble Supreme Court further

vide para-14 was pleased to observe as under:

“....While it is true that the court must be diligent in the matter of
executing a decree passed after adjudication which spans a long period
of time, it is also the duty of the court to execute the decree as it is and
in accordance with law. Order XXI Rule 34 cannot be diluted and any
such departure from the provisions can have highly deleterious
consequences not merely qua the parties in question but also persons
who come to deal with those parties in future. It can lead to further
litigation. It is all of this which is sought to be avoided by bringing
clarity and precision and execution must be in conformity with the

)

adjudication contained in the decree.’

(v) The Hon’ble Supreme Court in Shivshankar Gurgar Vs. Dilip (2014) 2
SCC 465 while examining the issue of enlargement of time by the executing
court pleased to held that the same will amounts to modification of decree
and 1s without jurisdiction on the part of executing court and therefore, a

nullity. The relevant paras from 13 to 14 of the said judgment read as under:

13. Coming to the second reason i.e., the failure of the appellant to
challenge the order of the executing court dated 23.11.2005 (by which
the executing court granted 15 days’ time to the respondent to deposit
the balance of the arrears of rent) debar the appellant to recover

possession of the property in dispute is equally untenable, because:

13.1 In our opinion, the order of the executing court dated 23.11.2005
is beyond his jurisdiction and a nullity. The only source which confers

powers on the civil court to enlarge time is found under Section 148 of

the Code of Civil Procedure which reads as follows:-

148. Enlargement of time — Where any period is fixed or granted
by the Court for the doing of any act prescribed or allowed by
this Code, the Court may, in its discretion, from time to time,
enlarge such period not exceeding thirty days in total, even

though the period originally fixed or granted may have expired.

It is obvious from the language of the Section, such a power can be
exercised only in a case where a period is fixed or granted by the court

for doing of any act prescribed by this Court. In a compromise decree
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such as the one on hand, the stipulation that the judgment debtor is
required to make the payment of the money within a specified period is
a stipulation by agreement between the parties and it is not a period
fixed by the court. Therefore, Section 148 CPC has no application to
such a situation. We are fortified by the decision of this court in

Hukumchand v. Bansilal and others AIR 1968 SC 86

13.2 In our opinion, the order dated 23.11.2005 virtually amounts to
the modification of the decree and is without jurisdiction on the part of
the executing court, therefore, a nullity. It is a settled principle of law
that the executing court cannot go beyond the decree. It has no
Jjurisdiction to modify a decree. It must execute the decree as it is. This
Court in Deepa Bhargava and Another v. Mahesh Bhargava and
Others [(2009) 2 SCC 294] held thus.-

“9. There is no doubt or dispute as regards interpretation or
application of the said consent terms. It is also not in dispute that
the respondent judgment-debtors did not act in terms thereof. An
executing court, it is well known, cannot go behind the decree. It
has no jurisdiction to modify a decree. It must execute the decree

)

asitis....’

14. It is well settled that such a void order can create neither legal
rights nor obligations. Therefore, the appellant cannot be denied his
right to recover possession of the property in dispute on the ground that

he did not choose to challenge such a void order.

Thus it is settled law that an executing court cannot go beyond the decree and is

required to execute the order as it is.

14. In view of the aforesaid analysis and after examining the impugned order dated
04.09.2020, we are of the considered view that the Executing Authority has
exceeded its jurisdiction while passing the impugned order dated 04.09.2020.

15. The order of the executing authority date 04.09.2020 is not sustainable in the eyes
of law and accordingly the same is hereby set aside and while allowing the appeal

we remand back the same to the Regulatory Authority.
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16. Asthe counsels for the parties are present before the Tribunal, we direct the parties

to appear before the Regulatory Authority on the date fixed.

17. The Registrar of Tribunal is directed to send a copy of this order to the Secretary
RERA to be placed before the concerned bench and fixing date of hearing.

Dated: 07 May 2024 (Sanjai Khare) (D.K. Arora)
M. Singh/ Shakir



