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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 533/2022 

 

Maxblis Construction Pvt. Ltd.             ………Appellant. 

      Versus 

Neelam Aggarwal                                ……………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Maxblis Construction Private 

Limited (hereinafter referred to as the ‘appellant’) under Section 44(1) of the 

Real Estate (Regulation and Development) Act 2016 (hereinafter referred to 

as ‘the Act 2016’) against the order dated 01.02.2022 passed by the Real 

Estate Regulatory Authority, Regional Office, Gautam Budh Nagar 

(hereinafter referred to as the ‘Regulatory Authority’) in Complaint No. 

NCR144/12/67231/2020 whereby the following directions were issued:- 

(1)  The appellant was directed to ensure delivery of possession of the unit 

to the complainant after completing all facilities as per allotment 

letter/agreement along with OC/CC by 31.03.2022 and get the 

conveyance deed registered after taking due stamp fee.  

(2)  The second party of the agreement executed before the Hon’ble 

Conciliator will get a written undertaking from the first party with 

respect to farmers’ compensation.  The compensation will be taken 

after passing of favourable order by the Hon’ble Supreme Court. 

(3)  The appellant was directed to ensure payment to the complainant at 

the rate of Rs.5/- per sq. ft. from 01.10.2014 to 30.04.2017 and delay 

interest at the rate of MCLR+1% per annum on the amount deposited 

by the complainant, from 01.05.2017 till the date of receipt of OC/CC 
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or offer of possession, whichever is later.  Keeping in view the force 

majeure, the period from 25.03.2020 to 25.09.2020 shall not be 

calculated for delay in the project and for delay interest, nor interest 

on over dues shall be taken from the complainant for the said period. 

(4)  It is also clarified that under Section 2 (za) (i) of the Act 2016 it has 

been defined that if any rate of interest is charged by the promoter for 

default of allottee, then the same rate of interest will be paid for 

default by promoter to the allottee.  Therefore, interest at the rate of 

MCLR+1% will be payable by the complainant also on delayed 

payment. 

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that the respondent had booked a unit bearing No. B-102, in the project of 

the appellant, namely Maxblis White House, situated at Plot No. 17, Eco 

City, Sector-75, Noida, on 28.12.2011.  Total sale consideration of the flat 

was Rs.36,00,100/-.  Pursuant to the said booking, an agreement dated 

28.12.2011 was executed between the appellant and the respondent. 

2.1  Clause 26 of the aforesaid agreement dated 28.12.2011 provides for delay.  

Clause 18 of the said agreement provides that in the event of failure of the 

flat allottee to perform his obligations or to fulfill all the terms and 

conditions set out in the agreement, the developer is authorized to forfeit, out 

of the amount paid by him, the earnest money together with any interest on 

installments, interest on delayed payments due or payable and the allotment 

of the flat shall stand cancelled.  

2.2  Vide letter dated 20.11.2016 the appellant offered the possession of the said 

flat to the respondent.  Thereafter the appellant and the respondent mutually 

adjusted/settled the delayed compensation amount and the respondent also 

agreed to the same.  The respondent also wrote a letter dated 24.02.2017 to 

the appellant expressing her satisfaction that there were no dues in respect to 

the possession of the said flat and the respondent was satisfied with all the 

conditions. 

2.3  The respondent paid Rs.36,00,100/- plus applicable taxes and other charges 

and the flat was handed over to the respondent on 24.02.2017. 
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2.4  The appellant’s project had already been completed and the appellant had 

applied for Completion Certificate and Occupancy Certificate to the 

concerned authority.  The appellant received the Occupancy Certificate on 

24.06.2016 from the New Okhla Industrial Development Authority. 

2.5  The delivery of possession of the said flat was delayed for about 23 months 

(from 01.10.2014 to 30.05.2016) due to the reasons which were beyond the 

control of the appellant.  Due to protests and agitations of the farmers, the 

construction work was halted from 2011 to May 2015.  On account of the 

aforesaid interruptions, the labourers had also left for their native villages 

resulting in acute shortage of the labourers in the entire Noida/Greater Noida 

Region.  Further, the availability and supply of the raw materials, which was 

essential and important ingredient for construction activities, was hampered 

and hence was one of the most vital reasons for the delay in the construction 

schedules of the appellant. Delay in possession was circumspect due to the 

reasons beyond the control of the appellant.  

2.6  Delay compensation has already been adjusted to the respondent and in 

respect of the same the respondent has also agreed. 

2.7  The Regulatory Authority had no jurisdiction to entertain the complaint filed 

by the respondent.  The said complaint was not maintainable on the ground 

that the project of the appellant, namely Maxbliss White House Phase-1 U.P. 

is not registered under the UP RERA. 

2.8  There is no default or unfair trade practices on the part of the appellant.  The 

respondent himself is liable for delay in registry of the said flat.  

2.9  The appellant intimated the respondent, vide letter dated 20.11.2016 for 

registration of Sub-lease Deed in favour of the respondent for the said flat. 

2.10  After the allotment agreement, the parties to the agreement are bound by its 

terms and conditions.  The respondent has made false and frivolous story to 

gain undue advantage.  

2.11  The amount of Rs.1,97,539/- charged as penal interest against delay payment 

of flat No. B-102, Maxblis White House, Plot No. 17, Sector-75, Noida, 

U.P. is pending as outstanding and the respondent is liable to pay the same.  

The appellant is charging interest as per para 18 of the Flat Allottee(s) 

Agreement dated 28.12.2011. 



4 
 

3.  The appellant has challenged the impugned order dated 01.02.2022 passed 

by the Regulatory Authority on the following grounds:-- 

(i) Because the impugned order has been passed by the Regulatory 

Authority without consideration of the submissions, averments and 

reasoning of the appellant.  Therefore, the impugned order is liable to 

be set aside. 

(ii)  Because the order passed by the Regulatory Authority with respect to 

grant of delayed compensation to the respondent is completely 

erroneous and without application of mind.  

(iii)  Because the Regulatory Authority has failed to appreciate that the 

appellant has requested several times to the respondent to clear the 

outstanding dues and get her flat registered in her name.   

(iv)  Because the Regulatory Authority failed to appreciate the fact that the 

respondent himself wrote letter to the appellant that all interest and 

penalty has been settled.  

(v)  Because the Regulatory Authority ought to have appreciated that the 

appellant had already adjusted the delay compensation with regard to 

the said flat.  

(vi)  Because the Regulatory Authority has committed a grave error in 

finding that the appellant has not done registry of the flat in the name 

of respondent.  

(vii)  Because the appellant was not heard and given proper chance to 

appear and file its reply/documents. 

(viii) Because the respondent has made various false and misleading 

statements and concealed the material facts from the Regulatory 

Authority which has resulted in passing of the impugned order.  

(ix) Because the Regulatory Authority has failed to appreciate that the 

appellant has already adjusted the delayed compensation and the 

respondent has also given satisfaction letter from her side. 
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(x)  Because the Regulatory Authority has committed a grave error by not 

appreciating the fact that the appellant has already adjusted the delay 

compensation amount with the respondent.  

(xi)  Because the Regulatory Authority has no jurisdiction to entertain the 

complaint of the respondent.  

4.   The appellant has prayed for the following reliefs:-- 

 (a)   To set aside the impugned order dated 01.02.2022 passed by the 

Regulatory Authority. 

(b)  To pass such other order(s) as may be deemed fit and  proper in the 

facts and circumstances of the case.  

5.  The respondent filed her objection to the memo of appeal and submitted 

that: 

5.1  The respondent has taken possession of the flat on 24.02.2017. 

5.2  The respondent has visited many times to the appellant’s office for registry 

of the flat, but the appellant was not providing the registry papers without 

deposit of Rs.41,700/- towards farmers’ compensation.  The respondent 

wanted to get registry of the flat directly without any mediator (Parashar & 

Associates) who was demanding Rs.23,000/-, but the builder/appellant was 

not preparing the registry papers without payment of all its illegal demands. 

5.3  The respondent got registry of her flat on 22.04.2022 only after the order the 

Regulatory Authority. 

5.4  The respondent has not settled any project delayed compensation with the 

appellant. 

5.5  The appellant has mentioned in the memo of the appeal that the project was 

delayed by about 23 months, whereas the CA certificate filed by the 

appellant shows 21 months’ delay.  However, the possession of the flat was 

given to the appellant on 24.02.2017 making the total delay of 29 months.  

The Regulatory Authority also held in the impugned order that the project 

was delayed by 29 months. 

5.6  The contention of the appellant regarding interest charges of Rs.1,97,559/- is 

absolutely fake as till date the builder has not demanded the said amount.  
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The project was delayed, not the installments. The builder has issued No 

Dues Certificate against Flat No. B-102 on 6th April 2022.  Despite issuing 

No Dues Certificate on 6th April 2022, the appellant is demanding interest of 

Rs.1,97,539/- without any supporting document/calculation sheet. 

5.7  Project delay payment has to be paid by the builder/appellant which should 

be for 29 months as confirmed by the Regulatory Authority.  Now the 

appellant is starting the procedure of registration of Sub-Lease.  The 

appellant’s claim that the project is delayed only for 23 months upto 30th 

May 2016 is false.  

5.8  As per Builder Buyer Agreement, the respondent has to pay actual charges.  

The respondent has asked the appellant many times for providing bill against 

her flat no. B-102 but she was not provided any bill/document for the 

charges.  Every time the appellant asked for interest on delay payment 

verbally but did not provide any calculation sheet/demand letter for the 

same. 

5.9 The respondent has never said that she will not demand for project delay 

payment with interest.  The Manager of the appellant Mr. Sanjay Sharma 

always stated that project delay payment will be settled by Director Mr. Ajay 

Sharma only.   

5.10   The grounds raised by the appellant are malafide and the appellant be 

directed to pay dues with respect to project delay for 29 months and the 

interest calculated on the same.                                                                

6.  The appellant filed its reply to the objection of the respondent denying the 

averments made by the respondent and reiterating the averments made by 

the appellant in the memo of appeal.   

6.1  The appellant further submitted that it is admitted by both the parties that 

possession of Unit No. B-102 has been taken by the respondent and amount 

of Rs.3,00,000/- was paid by the respondent on 24.02.2017. 

6.2  Writ Petition in respect of additional demand of compensation made by 

NOIDA is pending before Hon’ble Allahabad High Court.  No illegal 

demand has been made to the respondent in respect of the flat.  
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6.3  Settlement has been arrived between both the parties.  The settlement is 

already on record as Annexure No. 4 to the appeal.  

6.4  There was delay in the project due to force majeure reason which was 

beyond the control of the appellant.  

7.  The respondent filed additional reply stating that U.P. RERA has jurisdiction 

to entertain the case.  The Project was registered under the U.P. RERA on 

28th July 2017.  The Act 2016 came into force from 25th March 2016. This 

Project was started much before coming into force of the Act 2016.  The 

Hon’ble Supreme Court in the case of M/s Newtech Promoters and others 

Vs. The State of Uttar Pradesh, decided on 11th November 2021, has 

observed that the Act 2016 is applicable to ongoing projects.  The Hon’ble 

Supreme Court in the said case also observed that the Act 2016 has 

retrospective effect and applicable to projects which were started before 

commencement of the Act 2016.  

7.1  That project of the appellant consists of Towers A B C D E F H and J.  

Partial Occupation Certificate was issued for A B C D Towers on 24th June 

2016.  The respondent’s flat is in Tower B.  Again Partial Occupation 

Certificate was issued for Tower E on 22nd October 2019 and Final 

Occupation Certificate was issued for whole project on 20th April 2021. 

7.  Heard Sri Laxmi Narayan Mishra, learned counsel for the appellant and 

Srimati Neelam Aggarwal, respondent in person. 

8.  A perusal of the impugned order reveals that the appellant/promoter, without 

filing any reply, has placed on record 4 documents, namely (i) Certificate of 

Structural Strength, (ii) Completion Certificate dated 24.06.2016 (on perusal 

it was found to be Occupation Certificate), (iii) offer of possession dated 

20.11.2016, and (iv) information regarding Sub-Lease Deed issued by Noida 

Authority.  The matter was referred to Conciliator where in the meeting of 

19.08.2021 both the parties agreed on the following issues:-- 

(1)  The second party will ensure execution of registry of the allotted unit 

in favour of first party within a week. 

(2)  The second party will get a written undertaking from the first party 

with respect to farmers’ compensation.  The compensation will be 
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taken after passing of favourable order by the Hon’ble Supreme 

Court. 

(3)  The second party will resolve the issue of delay penalty/interest by 

inviting the first party in the project office and will provide signed 

agreement to the Bench and Conciliator, which will be part of this 

case.  

(4)  Upon compliance of the above there will not remain any demand or 

dispute between the parties.  

 8.1  The matter was examined by the Regulatory Authority by framing two 

issues, namely: 

 (1)  Whether the demand raised by the promoter with respect to farmers’ 

compensation is payable or not? and  

(2) Whether the project of the promoter is delayed or not? and whether the 

complainant is entitled for any relief or not? 

8.2  Issue no. (1) was disposed of in view of the agreement between the parties 

before the Conciliator on 19.08.2021 with a direction to ensure compliance 

of the same. After examining issue no. (2) the Regulatory Authority 

appreciated the submission of the complainant that offer of possession was 

to be given, after completing the project, by September 2014; the project is 

delayed by 29 months; the promoter has given possession in February 2017, 

and held that the project is delayed and accordingly the complainant is 

entitled for delay interest from 01.10.2014 till receipt of OC/CC or offer of 

possession, whichever is later;  and while allowing the complaint of the 

respondent issued directions as indicated in para 1 hereinabove.  

9.  On examination of the pleadings and the record available with the memo of 

appeal as well as submissions of learned counsel for the appellant and the 

respondent in person, the admitted position is as under:-- 

9.1  The respondent booked a unit bearing no. B-102 in Maxblis House, a project 

of the appellant, situated at Plot No. 17, Eco City, Sector-75, Noida on 

28.12.2011 for a total consideration of Rs.36,00,100/-.  In pursuance to the 

said booking, an agreement dated 28.12.2011 was executed between the 

appellant and the respondent.  The appellant received Occupation Certificate 
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from the competent authority on 24.06.2016 and gave offer of possession on 

20.11.2016.  The possession of the unit was taken by the respondent on 

24.02.2017.  The sale deed was executed on 12.03.2022.  The complainant/ 

respondent approached UP RERA on 25.12.2020 for seeking possession and 

payment of interest for delay. 

9.2  The appellant did not file any objection before the Regulatory Authority.  

From the perusal of the impugned order it reveals that the appellant brought 

on record four documents before the Regulatory Authority i.e. (i) Certificate 

of Structural Strength, (ii) Occupation Certificate dated 24.06.2016, (iii) 

offer of possession dated 10.02.2016, and (iv) information regarding Sub-

Lease Deed issued by Noida Authority vide letter dated 20.11.2016.  The 

Regulatory Authority referred the matter to the Conciliator and in the 

meeting dated 19.08.2021 both the parties agreed on the issue regarding 

execution of registry of the allotted unit by the promoter in favour of the 

allottee, issue with respect to farmers’ compensation to be taken up after 

passing of favourable order by the Hon’ble Supreme Court, issue with 

respect to resolving the delay penalty/interest and providing signed 

agreement to the Bench and Conciliator, and that on compliance of the 

agreed issues, there will remain no demand or dispute between the parties.  

9.3  The Regulatory Authority, by means of impugned order dated 01.02.2022 

directed the appellant for delivery of possession after completing all 

facilities as per allotment letter/agreement along with OC/CC by 31.03.2022; 

pay interest for delay at the rate of Rs.5/- per sq. ft. per month from 

01.10.2014 to 30.04.2017 and at the rate of MCLR+1% per annum on the 

deposited amount from 01.05.2017 till the date of receipt of OC/CC or offer 

of possession, whichever is later, excluding the period from 25.03.2020 to 

25.09.2020 treating the said period as force majeure due to Covid-19 

pandemic etc. 

9.4  The appellant/promoter challenged the order of the Regulatory Authority on 

various grounds, but gave much emphasis on maintainability of the 

complaint before the Regulatory Authority on the ground that OC was 

received much prior to enforcement of the Act 2016 and hence the project in 

question was not registered with the Regulatory Authority, therefore, the 

complaint filed by the respondent on 25.12.2020 was not maintainable.  The 
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appellant has also raised a ground that in the complaint the respondent 

sought possession and payment of interest for delay period and the 

Regulatory Authority, by means of impugned order, ignoring the fact that 

the possession has already been given to the respondent, directed for 

possession along with OC/CC by 31.03.2022 and ensuring registration.  

9.5  The respondent emphasized that the project was registered with the 

Regulatory Authority on 28.07.2017, therefore, the provisions of the Act 

2016 will apply on the appellant and there is no perversity or illegality in the 

impugned order of the Regulatory Authority, hence the instant appeal 

deserves to be dismissed.  

10.  In order to appreciate the rival contentions of the parties, we deem it proper 

to frame the following issues:-- 

(1)  Whether the project of the appellant, namely ‘Maxblis White House’ 

situated at Plot No. 17, Eco City, Sector-75, Noida, falls in the 

category of ongoing project and thus warrants registration of the same 

under the provisions of the Act 2016? 

(2)  Whether there is delay in offering possession by the appellant to the 

respondent as per the provisions of the agreement dated 28.12.2011? 

(3)  Whether there is any illegality or perversity in the impugned order? 

11. Vide Issue No. (1) we are required to examine as to whether the project of 

the appellant, namely ‘Maxblis White House’ situated at Plot No. 17, Eco 

City, Sector-75, Noida, falls in the category of ongoing project and thus 

warrants registration of the same under the provisions of the Act 2016. 

11.1  Occupation Certificate of the project in question was issued by the Noida 

Authority to the appellant on 24.06.2016.  Offer of possession of the unit 

was given by the appellant to the respondent on 20.11.2016.  Possession of 

the unit in question was taken by the respondent on 24.02.2017, whereas the 

relevant provisions of the Act 2016 came into force with effect from 

01.05.2017.  The appellant has taken specific stand with respect to non-

registration of the project with UP RERA on the ground that Occupation 

Certificate has been received from the competent authority on 24.06.2016 

and in pursuance thereto offer of possession was given to the respondent on 
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20.11.2016 and possession was taken by the respondent on 24.02.2017 i.e. 

before enforcement of the Act 2016. 

11.2  The contention of the respondent in her additional reply is that Partial 

Occupation Certificate was issued to the appellant on 24th June 2016.  We 

examined the Occupation Certificate dated 24th June 2016 and found that 

nowhere therein it is mentioned that it is a Partial Occupation Certificate.  

Thus, we find that it is a complete occupation certificate with respect to 

Towers A B C & D.  

11.3  In exercise of powers conferred by sub-section (3)  of Section 1 of the Act 

2016, the Central Government vide notification dated 19th April 2017, 

appointed the 1st day of May 2017 as the date on which the following 

provisions of the said Act shall come into force:-- 

Sl. No. Sections 

1. Sections 3 to 19 

2.  Section 40 

3.  Sections 59 to 70 

4. Sections 79 to 80. 

 

 The matter of registration of the Project comes within the purview of Section 

3 of the Act 2016 and as per the notification of the Central Government 

dated 19th April 2017 the provisions of Section 3 of the Act 2016 came into 

force from 1st May 2017.  The Occupation Certificate has been received by 

the appellant from the competent authority on 24.06.2016, in pursuance 

thereto offer of possession was given by the appellant to the respondent on 

20.11.2016 and possession was taken by the respondent on 24.02.2017 i.e. 

before enforcement of the provisions of Section 3 of the Act 2016. 

11.4  In our considered view the project of the appellant does not fall in the 

category of on-going project and accordingly does not warrant registration 

of the same under the provisions of the Act 2016.  However, the conveyance 

deed was executed on 12.03.2022, after passing of the impugned order by 

the Regulatory Authority on 01.02.2022. We are of the view that the project 

in question will not fall in the category of on-going project due to delay in 
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execution of the conveyance deed, that may be on account of non-settlement 

of accounts etc.  Issue no. (1) is answered accordingly.  

12.  Vide Issue No. (2) we are required to examine as to whether there is delay 

in offering possession by the appellant to the respondent as per the 

provisions of the agreement dated 28.12.2011. 

12.1  As per clause 26 of the Agreement dated 28.12.2011, the offer of possession 

was to be given by the appellant by September 2014. In the memo of appeal 

the appellant admitted the delay of about 23 months in delivery of 

possession (from 01.10.2014 to 30.05.2016) giving various reasons and 

stating that the same were beyond the control of the appellant.  In the 

impugned order the Regulatory Authority found the delay of about 29 

months.  As per the clause 26 of the Agreement dated 28.12.2011 the 

appellant was required to offer possession by September 2014, thus there 

was delay of about 29 months in offering the possession.  Issue no. (2)  is 

answered accordingly.  

13.  Vide Issue No. (3) we are required to examine as to whether there is any 

illegality or perversity in the impugned order.  

13.1  While examining issue no. (1) we have opined that the project of the 

appellant, namely ‘Maxblis White House’ does not fall in the category of 

ongoing project on account of receipt of Occupation Certificate by the 

appellant from the competent authority of NOIDA on 24.06.2016, offer of 

possession given by the appellant to the respondent on 20.11.2016 and the 

possession taken by the respondent on 24.02.2017, much prior to 

enforcement of the provisions of the Act 2016.  The complaint of the 

respondent was not maintainable before the Regulatory Authority, hence, the 

impugned order has been passed by the Regulatory Authority without 

examining the status of the project and its jurisdiction.  

14.  The Apex Court recently in M/s Newtech Promoters and Developers Pvt. 

Ltd. Vs. State of U.P. & others (Civil Appeal No.(s) 6745-6749 of 2021 

arising out of SLP (Civil) No.(s) 3711-3715 of 2021 had the occasion to 

consider as to whether the Real Estate (Regulation and Development) Act, 

2016 is retrospective or retroactive in its operation and what will be its legal 

consequence, if tested on the ambit of the Constitution of India. The Apex 
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Court after extensive analysis of the aims and objects, provisions of the Act 

observed as under:- 

“41. The clear and unambiguous language of the statute is 

retroactive in operation and by applying purposive interpretation 

rule of statutory construction, only one result is possible, i.e., the 

legislature consciously enacted a retroactive statute to ensure sale 

of plot, apartment or building, real estate project is done in an 

efficient and transparent manner so that the interest of consumers 

in the real estate sector is protected by all means and Sections 13, 

18(1) and 19(4) are all beneficial provisions for safeguarding the 

pecuniary interest of the consumers/ allottees. In the given 

circumstances, if the Act is held prospective then the adjudicatory 

mechanism under Section 31 would not be available to any of the 

allottee for an ongoing project. Thus, it negates the contention of 

the promoters regarding the contractual terms having an 

overriding effect over the retrospective applicability of the Act, 

even on facts of this case. 

42. What the provision further emphasizes is that a promoter of a 

project which is not complete/sans completion certificate shall get 

the project registered under the Act but while getting the project 

registered, promoter is under an obligation to prescribe fresh 

timelines for getting the remaining development work completed 

and from the scheme of the Act, we do not find that the first proviso 

to Section 3(1) in any manner is either violative of Articles 14 and 

19(1)(g) of the Constitution of India. The Parliament is always 

competent to enact any law affecting the antecedent events under 

its fold within the parameters of law.” 

The Apex Court further drawing a distinction between retrospective and 

retroactive statutes observed as under:- 

“48. The distinction between retrospective and retroactive has 

been explained by this Court in Jay Mahakali Rolling Mills Vs. 

Union of India and Others, which reads as under:- 

“8. “Retrospective” means looking backward, contemplating what 

is past, having reference to a statute or things existing before the 
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statute in question. Retrospective law means a law which looks 

backward or contemplates the past; one, which is made to affect 

acts or facts occurring, or rights occurring, before it comes into 

force. Retroactive statute means a statute, which creates a new 

obligation on transactions or considerations or destroys or 

impairs vested rights.” 

49. Further, this Court in Shanti Conductors Private Limited and 

Another Vs. Assam State Electricity Board and Others, held as 

under:- 

“67. Retroactivity in the context of the statute consists of 

application of new rule of law to an act or transaction which has 

been completed before the rule was promulgated. 68. In the 

present case, the liability of buyer to make payment and day from 

which payment and interest become payable under Sections 3 and 

4 does not relate to any event which took place prior to the 1993 

Act, it is not even necessary for us to say that the 1993 Act is 

retroactive in operation. The 1993 Act is clearly prospective in 

operation and it is not necessary to term it as retroactive in 

operation. We, thus, do not subscribe to the opinion dated 

31.8.2016 [Shanti Conductors (P) Ltd. v. Assam SEB, (2016) 15 

SCC 13] of one of the Hon'ble Judges holding that the 1993 Act is 

retroactive.” 

50. In the recent judgment of this Court rendered in the case of 

Vineeta Sharma Vs. Rakesh Sharma and Others wherein, this 

Court has interpreted the scope of Section 6(1) of the Hindu 

Succession Act, 1956, the law of retroactive statute held as under:- 

“61. The prospective statute operates from the date of its 

enactment conferring new rights. The retrospective statute 

operates backwards and takes away or impairs vested rights 

acquired under existing laws. A retroactive statute is the one that 

does not operate retrospectively. It operates in futuro. However, its 

operation is based upon the character or status that arose earlier. 

Characteristic or event which happened in the past or requisites 

which had been drawn from antecedent events. Under the amended 
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Section 6, since the right is given by birth, that is, an antecedent 

event, and the provisions operate concerning claiming rights on 

and from the date of the Amendment Act.” 

“51. Thus, it is clear that the statute is not retrospective merely 

because it affects existing rights or its retrospection because a part 

of the requisites for its action is drawn from a time antecedent to 

its passing, at the same time, retroactive statute means a statute 

which creates a new obligation on transactions or considerations 

already passed or destroys or impairs vested rights. 

52. The Parliament intended to bring within the fold of the statute 

the ongoing real estate projects in its wide amplitude used the term 

“converting and existing building or a part thereof into 

apartments” including every kind of developmental activity either 

existing or upcoming in future under Section 3(1) of the Act, the 

intention of the legislature by necessary implication and without 

any ambiguity is to include those projects which were ongoing and 

in cases where completion certificate has not been issued within 

fold of the Act. 

54. From the scheme of the Act 2016, its application is retroactive 

in character and it can safely be observed that the projects already 

completed or to which the completion certificate has been granted 

are not under its fold and therefore, vested or accrued rights, if 

any, in no manner are affected. At the same time, it will apply after 

getting the ongoing projects and future projects registered under 

Section 3 to prospectively follow the mandate of the Act 2016.”  

15.  In view of the aforesaid analysis, we are of the considered view that the 

impugned order dated 01.02.2022 passed by the Regulatory Authority 

suffers from illegality and perversity and the same is liable to be set aside.  

Accordingly, the appeal is allowed and the impugned order dated 

01.02.2022 passed by the Regulatory Authority is hereby set aside. 

16. Since the appeals of the promoter has been allowed, we direct the 

appellant/promoter to submit proof of amounts deposited by it before the 

Registrar of the Tribunal in compliance of Section 43(5) of the Act 2016 as 
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well as the account number and IFSC Code of the account in which the 

refund of the amount is required to be made, through an affidavit.   

 16.1 The Registrar is directed to scrutinize the details of the deposits made by the 

appellant, mentioned in the affidavit and ensure refund of the amount 

deposited in compliance of Section 43(5) of the Act 2016, to the appellant 

through RTGS in the account number mentioned in the affidavit, 

expeditiously.  

17.  No order as to costs.   

Dated: 18th May, 2023 
Shakir     (K. K. Jain)      (D. K. Arora) 

 

 


