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1.

This is an appeal preferred by appellant, U.P. Avas Evam Vikas Parishad
under Section 44(2) of the Real Estate (Regulation and Development)
Act, 2016 (in short “the Act”) challenging the judgment and order dated
20.01.2020 passed by the learned Chairman of the Uttar Pradesh Real
Estate Regulatory Authority (in short “Regulatory Authority”) in
complaint bearing No. LKO162/08/1245/2019, whereby the learned
Regulatory Authority has directed the opposite party (U.P. Avas Evam
Vikas Parishad) to hand over possession of the flat/unit in question to the
complainant (Poornima Sinha) after executing the sale deed of the said
flat/unit by taking the balance cost of the flat, misc. charges and stamp
duty within 45 days from the date of order. The opposite party is further
directed to pay interest for delayed period on the deposited amount to the
complainant at the rate of MCLR +1% per annum from 13.06.2018 till
physical possession of the flat in question is handed over or till the completion
certificate is obtained. The rate of interest MCLR+1% per annum shall be
equally applicable in view of Section 2(za)(i) of the Act, 2016 in case buyer

defaults in making payment to the appellant.



1.1

1.2

1.3

(1)

The facts, in brief germinating the present appeal are herein below :-

That the appellant- U.P. Avas Evam Vikas Parishad launched a self
financing housing scheme in Vrindaban Yojna No. 4, Sector-18, Kailash
Enclave, Lucknow. The registration for allotment had been opened in the
year 2014 and the complainant/respondent had applied for a flat bearing
No. 908 and the same was allotted to her on 13.06.2015. The
complainant paid sale consideration of Rs. 26,00,000/=. The complainant
also stated that as per Clause 9.1 of the registration booklet, the allotted
flat was to be completed within 27 months. But the opposite party/ U.P.
Avas Evam Vikas Parishad, failed to deliver the possession of the
allotted flat within the said stipulated period, hence complaint was filed.
As relief, the complainant has sought that the promoter be directed to
give possession of the allotted flat as early as possible alongwith interest
for delayed period till the date of possession is handed over to her

(complainant/respondent) at prescribed rate, as per Section 18 of the Act.

The opposite party-U.P. Avas Evam Vikas Parishad has filed the reply
against the complaint before the Regulatory Authority stating that :-

The complaint filed by the complainant is not maintainable because as
per RERA registration the project launched by U.P. Avas Evam Vikas
Parishad, Lucknow was to be completed till 30.06.2019, but on the
application of the opposite party/Avas Evam Vikas Parishad this period
was extended by RERA for 6 months more i.e. till 31.12.2019 and
during this period the project has been completed and completion

certificate had already been issued on 27.12.2019 by competent authority



1.4

1.5

as such there is no delay in completing the project and complainant is not

entitled to get any interest on the deposited amount.

After hearing the both parties, the learned Regulatory Authority vide
order dated 20.01.2020 directed the opposite party (U.P. AVas Evam
Vikas Parishad) “to hand over possession of the flat/unit in question to
the complainant (Poornima Sinha) after executing the sale deed of the
said flat/unit by taking the balance cost of the flat, misc. charges and
stamp duty. The opposite party is further directed to pay interest for
delayed period on the deposited amount to the complainant at the rate of
MCLR +1% per annum from 13.06.2018 till physical possession of the
flat in question is handed over or till the completion certificate is

obtained”.

Being aggrieved with the impugned judgment and order dated
20.01.2020 the appellant U.P. Avas Evam Vikas Parishad preferred the

instant appeal with the following submissions:-

That in the self financing housing scheme of U.P. Avas Evam Vikas
Parishad, Vrindavan Yojna No. 4, Sector-18, Kailash Enclave, Lucknow
the registration for allotment of the flat had been opened in the year 2014
and accordingly the registration booklet had been issued. Clause 1 of the
registration booklet provides that the cost mentioned in the brochure is
the estimated cost and the proposed period of completion of construction
is 27 months. Further on the completion of the construction of the flat
and after final costing of the flat the final cost would be payable. Clause

3 of registration booklet provides that the location charges would be



1.6

payable to the allottees of 1% to 3" floor. Further Clause 4 provides that
the car parking charges would be payable. Clause 5 provides that the
free hold charges would be payable. Further Clause 4.4 of registration
booklet provides the refund of registration amount on the submission of
refund voucher before the eligibility draw. Clause 4.5 of registration
booklet provides the refund without interest after deduction of 20% of
registration amount upto 3 months and 50% deduction after 3 months of
issue of demand letter. Further Clause 4.6 of the registration booklet
provides that due to delay if the appellant could not allot the flat upto or
after six months of payment of last instalment, on the demand of allottee
the amount would be refunded alongwith interest at the rate payable on
the saving account by the Nationalized Bank or at the rate prescribed by
the Parishad. The such provisions are applicable only when the refund is
claimed due to non allotment of flat upto or after six months of payment
of last instalment. Clause 9.1 of the registration booklet provides 27
months proposed period of completion of the flat. Further Clause 9.2 of
registration booklet provides that the delivery of possession would be
made after full payment of the cost of the flat payable after final costing

and after execution of sale deed in favour of allottee.

That after accepting the terms and condition of the registration booklet
the appellant had applied for allotment of 2BHK type flat by depositing
the registration amount of Rs. 1,30,000/=. Thereafter in the eligibility
draw the complainant had been declared successful for allotment of flat
and on the basis of estimated cost of Rs. 26,00,000/= the demand letter
dated 28.02.2015 had been issued to the complainant. In accordance with
the demand letter dated 28.02.2015 the amount of estimated cost was to



1.7

1.8

1.9

be paid in 9 quarterly instalments of Rs. 2,30,000/= each. In the demand
letter dated 28.02.2015, it has been specifically mentioned that if the
amount is not paid within the stipulated period, then 13.5% additional

interest would be payable for the delayed period.

That it is pertinent to mention here that during the period provided by the
RERA Authority for completion of the project, the project had been
completed and Completion Certificate dated 27.12.2019 had been issued
by the competent Authority.

That the complainant had wrongly stated in her complaint that the
possession of the flat was to be given within a period of 27 months.
Further the clause 1 of registration booklet provides that the cost of the
flat mentioned in the broacher is estimated and the proposed period of
completion of construction is 27 months and on the completion of
project after final costing of the flat and final cost would be payable. The
Clause 1 and Clause 9.1 of registration booklet does not provide the

period of 27 months for delivery of possession of flat.

That in the said complaint case, the appellant had filed written
submissions before the RERA Authority stating therein the correct facts
that the appellant opened the registration for allotment of flat under Self
Financing Scheme. Under Self Financing Scheme the flat is constructed
from the fund deposited by the allottees. In the said scheme the 688 flats
of 2 BHK and 576 flats of 3 BHK were proposed to be constructed.
Against 688 flats of 2 BHK only 174 applicant came and got registration
and against 576 flats of 3 BHK only 474 applicant came and got



1.10

registration and 514 flats of 2 BHK and 102 flats of 3BHK were lying
vacant for allotment and as such due to shortage of fund the construction
of the flat could not be completed within the proposed period of 27
months. Further after enforcement of the Real Estate (Regulation and
Development) Act, 2016, the project had been registered in the RERA
Authority and it was decided by the parishad to complete the project
from its own fund within the period prescribed by the RERA Authority
for completing the project. Thereafter from its own fund the parishad
completed the project and got the completion certificate within the

stipulated period prescribed by the RERA Authority.

That it is pertinent to mention here that against total 912 flats the amount
of Rs. 17878.23 lakhs had been paid by the allottees of the flats and the
parishad spent Rs. 23,400 lakhs for completing the project and as such it
is clear that the appellant had not got any interest on the amount paid by
the complainant but the appellant had completed the project from its own

fund and as such the appellant is suffering from great financial loss.

That it is also relevant to mention here the that after final costing of the
flat the final allotment letter dated 26.02.2020 had been issued to the
complainant. By the said allotment letter the complainant had been
directed to deposit the misc. charges and complete the formalities for
execution of sale deed and get the registration of the sale deed and take
the possession of the flat but the complainant neither deposited the
balance amount nor competed the formalities for execution of sale deed

nor taken the possession of the flat.



2.1

2.2

2.3
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That the learned Authority has not considered the fact that after
enforcement of Real Estate (Regulation and Development) Act, 2016 the
project of the appellant had been registered in which the period of
completion of project had been provided upto 31.12.2019 and during this
period the project had been completed and completion certificate had
been issued on 27.12.2019 by the competent authority and as such there
is no delay in completing the project and the complainant is not entitled
to get any interest on her deposited amount.

That the learned Authority has not considered the fact that the Clause
4.6 of registration booklet provides that due to delay if the appellant
could not be allotted the flat upto or after six months of the last
instalment, on the demand of complainant, the amount would be
refunded alongwith interest at the rate payable on the saving account by
the Nationalized Bank or at the rate prescribed by the Parishad.

That the learned Authority has not considered the fact that under Self
Financing Scheme the flat is constructed from the fund deposited by the
allottees, and as such due to shortage of fund the construction of the flat
could not be completed within the proposed period of 27 months. Further
after enforcement of the Real Estate (Regulation and Development) Act,
2016, the project had been registered in the RERA and it had been
decided by the Parishad to complete the project from its own fund within
the period prescribed by the RERA for completing the project.
Thereafter from its own fund the Parishad completed the project and got
the completion certificate within the stipulated period prescribed by the
RERA.

That the above order under challenge is illegal, arbitrary, unjust and
without jurisdiction in as much as the authority does not have the powers
to pass the order of interest and compensation due to the effect of
Section 71 of the RERA Act, 2016.

Assailing the impugned judgment and order dated 20.01.2020, the
appellant has specified the grounds of appeal as below :-

GROUNDS OF APPEAL




3.1

3.2

Because the complainant had filed his complaint before the Regulatory
Authority for issuing a direction to pay the interest on her deposited
amount due to delay in delivery of possession. The relief of interest and
compensation is provided in Sections 12 & 18(1) of the RERA Act,
2016. The procedure for entertainment and filing the complaints have
been provided in Sections 31 & 71(1) of the RERA Act. Section 31
provides that any aggrieved person may file the complaint with the
authority or the Adjudicating Officer, as the case may be, for any
violation or contravention of the provisions of the Act or the Rules and
the Regulations made thereunder against any promoter, allottee or real

estate agent as the case may be.

Because Section 71 provides that the appointment of Adjudicating
Officer is to adjudge the compensation for violation of Sections 12, 14,
18 & 19 of the Act. Section 71(3) of the Act further provides that the
Adjudicating Officer shall conduct an enquiry to ascertain whether a
person against whom the complaint has been filed has violated the
provisions of Sections 12, 14, 18 & 19 of the Act for the purpose of

adjudging compensation or interest.

Because the Authority established under Section 20 of the Act is
empowered to perform various functions assigned under the Act, which
includes registration of the project, monitoring of the project, imposition
of penalty and recommendation for prosecution etc. but there is no

reference of the Authority in the relevant provisions of Sections 12, 14,

18 & 19 of the Act, to deal with cases for refund.
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3.5

Because conjoint reading of Sections 31 & 71 clearly shows that the
Adjudicating Officer has the power to determine violation under
Sections 12, 14, 18 & 19 of the Act for the purpose of awarding
compensation and/or interest whereas the authority has specific powers
to levy penalties and to set aside an order cancelling the allotment and
the Authority is no where specifically empowered by any provision of
the Act to award any relief enumerated in Sections 12, 14, 18 & 19 of the
Act which are within the purview of the Adjudicating Officer.

Because Section 18 of the Act provides that if the promoter fails to
complete or is unable to give the possession of an apartment, plot or
building he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect of that
apartment, plot, building, as the case may be with interest at such rate as
may be prescribed in this behalf including compensation in the manner

as provided under the Act.

Because Section 19(4) of the Act provides that the allottee shall be
entitled to claim the refund of amount paid alongwith interest at such
rate as may be prescribed and compensation in the manner as provided
under the Act, from the promoter, if the promoter fails to comply or is
unable to give the possession of the apartment, plot or building, as the
case may be, in accordance with the terms of agreement for sale or due
to discontinuation of his business as a developer on account of

suspension or revocation of his registration under the provisions of the
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3.7

Act, Rules and Regulations made there under. It is stated that the
complainant before the RERA has filed the complaint in the matter
where the complainant has been allotted his respective unit subject to the
standard terms and conditions being agreed between the parties prior to
coming into force of the RERA and therefore the RERA should not have
entertained the complaint filed by the complainant as the RERA Act

does not have its retrospective effect.

Because the Adjudicating Officer has the jurisdiction to entertain the
complaints for the cause of action and violation under Section 18(1) of
the Act for claiming the relief for issuing direction to pay the interest on
the deposited amount due to delay in delivery of possession and
compensation is also included in the reliefs provided therein and only the
Adjudicating Officer can adjudge the compensation as per the provisions

of Section 71 of the Act,

Because as provided in Section 71 that any person whose complaint in
respect of matter covered under Sections 12, 14, 18 & 19 is pending
before the Consumer Forum or Consumer Commission or National
Commission on or before the commencement of this Act, he may with
the permission of such Forum or Commission as the case may be,
withdraw the complaint and file an application before the Adjudicating
Officer, it is clearly evident that only the Adjudicating Officer is
competent to adjudicate the matter covered under Sections, 12, 14, 18 &

19, and as such the order of Authority is without jurisdiction.



3.8

3.9

3.10

Because the learned Authority had not considered the fact that after
enforcement of Real Estate (Regulation and Development) Act, 2016 the
project of appellant had been registered in which the period of
completion of project had been provided upto 31.12.2019 and during this
period the project had been completed and completion certificate had
been issued on 27.12.2019 by the Competent Authority and as such there
is no delay in completing the project and the complainant is not entitled

to get any interest on her deposited amount.

Because the learned Authority had not considered the fact that Clause
4.6 of Registration Booklet provides that due to delay if the appellant
could not allot the flat upto or after six months of the last instalment, on
the demand of complainant, the amount would be refunded alongwith
interest at the rate payable on the saving account by the Nationalized

Bank or at the rate prescribed by the Parishad.

Because the learned Authority had not considered the fact that under Self
Financing Scheme the flat is constructed from the fund deposited by the
allottees. In the said scheme the 688 flats of 2 BHK and 576 flats of 3
BHK were proposed to be constructed. Against 688 flats of 2 BHK only
174 applicant came and got registration and against 576 flats of 3 BHK
only 474 applicant came and got registration and 514 flats of 2 BHK and
102 flats of 3 BHK were lying vacant for allotment and as such due to
shortage of fund the construction of the flat could not be completed
within the proposed period of 27 months. Further after enforcement of
the Real Estate (Regulation & Development) Act, 2016, the project had
been registered in the RERA Authority and it has been decided by the



4.1

4.2

4.3

Parishad to complete the project from its own fund within the period
prescribed by the RERA Authority for completing the project. Thereafter
from its own fund the Parishad completed the project and got the
completion certificate with the stipulated period prescribed by the RERA
Authority.

Because the learned Authority had not considered the fact that against
total 912 flats the amount of Rs. 17878.23 lacs had been paid by the
allottees of the flats and the Parishad spent Rs. 23,400 lacs for
completing the project, and as such it is clear that the appellant had not
got any interest on the amount paid by the complainant but the appellant
had completed the project from its own fund and as such the appellant is

suffering from great financial loss.

Because the order dated 20.01.2020 under challenge in this appeal is
illegal, arbitrary, unjust and without jurisdiction as much as the authority
does not have the power to pass the order of interest @ MCLR +1% on
the deposited amount due to the effect of Section 15 and Section 71 of

the RERA Act, 2016.

Because an act which is specifically prescribed by the statute to be done
in a particular manner that cannot be done in contravention to the

mandated provisions prescribed in the statute.

Because it is settled law that question of the jurisdiction can be raised at

any time even in the execution proceedings.



(1)

(i)

Relief(s) sought

To quash the order dated 20.01.2020 upto the extent of awarding interest
@ MCLR +1% w.e.f. 13.06.2018 till the date of offer of possession or
till the issue of completion certificate on the deposited amount, passed
by the learned Chairman, RERA Authority, in compliant case No.
LKO162/08/1245/2019.

To pass any other order or direction which the Hon’ble Appellate
Tribunal may deem just and proper in the circumstances of the case in

favour of the appellant.

OBJECTION OF APPEAL ON BEHALF OF RESPONDENT

The counsel for respondent/complainant has filed objection dated

09.112019 against the appeal with the following contentions :

That the respondent never sought for cancellation of her registration but
she only sought a direction from RERA for delivery of possession of her
flat and for payment of interest for delayed period as per provisions of

Real Estate (Regulation and Development) Act, 2016.

That the contentions of the appellant (U.P. Avas Evam Vikas Parishad)
that the possession of the allotted flat was to be completed till
30.06.2019 and this period was extended by RERA for 6 months more
1.e. till 30.06.2019 are false and fabricated hence denied because it is
evident from perusal of Registration Booklet that the proposed period for

completion of project was only 27 months and the flats were required to



be transferred to the allottees after completion of project. Period of 27
months expired on 13.09.2017 since the date of Registration i.e.
13.06.2015 but the appellant failed to compete it till 2019. Further, it is
pertinent to mention here that it is settled law that the period of delivery
of possession is to be calculated 3 years if no such period is specifically
mentioned in the allotment letter or allotment agreement therefore the
RERA held in its order that the appellant was legally bound to deliver
possession of the flat to respondent till 13.05.2018, i.e. 3 years’ time
period, as per decision of Hon’ble Apex Court in case of M/S. Fortune
Infrastructure Vs. Trevor Dlima & Ors. (2018) 5 SCC 442.

That the appellant has itself admitted that it delayed construction of the
project and the delay was due to lack of its proper planning and

implementation.

That the statement of the appellant that “it (U.P. Avas Evam Vikas
Parishad) itself spent Rs. 23,400/= lakh for completing the project and
has not got any interest on the amount paid by the complainant” is
misleading hence denied because Section 18 of the Act of 2016 has no
concern with the fact that whether promoter has earned any profit from
the amount deposited by allottee during the period of delay but it
specifically provides that the promoter is liable to pay delayed period
interest to the allottee if it fails to deliver possession of the unit to

allottee within promised period.

That the contents of para 5.12 of the appeal “that after final costing of
the flat the final allotment letter dated 26.02.2020 had been issued to the



complainant. By the said allotment letter the complainant had been
directed to deposit the balance amount of Rs. 5,56,574/= towards the
cost of the flat and deposit the misc. charges and complete the
formalities for execution of sale deed and get the registration of the sale
deed and take the possession of the flat but the complainant neither
deposited the balance amount nor completed the formalities for
execution of sale deed nor taken the possession of the flat” are wrong
and concocted hence denied because the alleged final allotment letter
dated 26.02.2020 has never been served on respondent. Further, it is
pertinent to mention here that neither any such final allotment letter
dated 26.02.2020 was ever produced by appellant before RERA at the
time of disposal of complaint nor any such plea was raised by appellant
before the RERA therefore now appellant is barred from raising any new

plea before this Hon’ble Tribunal in this appeal.

That the contents of para 5.13 that “the learned Authority had not
considered the fact that after enforcement of Real Estate (Regulation and
Development) Act, 2016 the project of the appellant had been registered
in which the period of completion of project had been provided upto
31.12.2019 and during this period the project had been completed and
completion certificate had been issued on 27.12.2019 by the competent
authority and as such there is no delay in completing the project and the
complainant is not entitled to get any interest on her deposited amount”
are false and misleading hence denied because Section 18 has no concern
with the date on which the promoter is allowed to complete its project as
per certificate of registration in RERA but Section 18 provides remedy to

the allottee if the promoter fails to deliver possession of the flat to



allottee within promised period as per allotment letter/agreement. It is
also necessary to mention here that the permitted date for completion of
project is important for a remedy of delivery of possession under Section
19 of the Act but it has no effect on the remedies provided under Section

18 of the Act.

That the contents of para 5.14 that “the learned Authority has not
considered the fact that the Clause 4.6 of registration booklet provides
that due to delay if the appellant could not be allotted the flat upto or
after six months of the last installment, on the demand of complainant,
the amount would be refunded alongwith interest at the rate payable on
the saving account by the Nationalized Bank or at the rate prescribed by
the Parishad” are wrong and misleading hence denied because the
provision of 4.6 of the Registration Booklet is only applicable when the
allottee wants to withdraw from the project due to delay but there is no
provision in the Registration Booklet regarding the delay in delivery of
possession if the allottee does not want to withdraw from the project. It
is also necessary to mention here that the provision of the Act of 2016
and Rules of 2017 override all terms and conditions of the Registration

Booklet when the project got registered under RERA.

That the contents of para 5.15 that “the learned Authority has not
considered the fact that under Self Financing Scheme the flat is
constructed from the fund deposited by the allottees, and as such due to
shortage of fund the construction of the flat could not be completed
within the proposed period of 27 months. Further after enforcement of

the Real Estate (Regulation and Development) Act, 2016, the project had



10.

been registered in the RERA and it had been decided by the Parishad to
complete the project from its own fund within the period prescribed by
the RERA for completing the project. Thereafter from its own fund the
Parishad completed the project and got the completion certificate within
the stipulated period prescribed by the RERA” are false and misleading
hence denied because the appellant has admitted in this para that the
delay in completion of project was caused due to its improper planning
as well as implementation. Further, it is necessary to mention here that
the delay is important factor for granting remedy of delayed period
interest under Section 18 of the Act and the reason behind the delay has

no effect on the remedy provided under Section 18 of the Act.

That the contents of para 5.16 of the appeal that “the appellant completed
the project from its own fund and as such appellant is suffering from
great financial loss” are wrong and concocted because Section 18 of the
Act is very clear and it is evident from its perusal that the promoter is
liable to pay delayed period interest irrespective of the fact that whether
it has earned any interest over allottees money or not therefore the
appellant is liable to pay delayed period interest to the respondent as per

provisions of Section 18 of the Act.

That the averment of the appellant that impugned order is illegal,
arbitrary and without jurisdiction are false, fabricated and misleading
because the aforesaid appeal is liable to be dismissed with cost and
respondent is liable to get delayed period interest over the amount
deposited by her under the scheme otherwise, she will suffer irreparable

loss.



11.

12.

(1)

(ii)

(iii)

(iv)

That on the basis of afore stated facts, reasons and circumstances the

instant appeal is liable to be dismissed with heavy cost.

POINTS OF DETERMINATION

On pleadings of both the parties as submitted before the learned
Regulatory Authority and on averments made in the appeal, the
following points are formulated for determination:-

Whether the complaint filed before the learned Regulatory Authority is

maintainable as the respective unit had already been allotted to the
respondent — complainant prior to coming into force of the RERA Act,

2016 ?

Whether there is any delay on the part of appellant-U.P. Avas Evam

Vikas Parishad in completion of the flat/project in question ?

Whether the respondent/complainant/allottee is entitled to get possession
of the allotted flat as early as possible along with interest for delayed
period till the date of possession 1s handed over to her

(complainant/allottee) at prescribed rate, as per Section 18 of the Act ?

Whether the learned Regulatory Authority has jurisdiction to pass the
impugned judgment and order dated 20.01.2020 directing the appellant —
U.P. Avas Evam Vikas Parishad to pay the interest for delayed period on
the deposited amount to the respondent-complainant at the rate of MCLR
+1% per annum from 13.06.2018 till the physical possession of the flat

in question is handed over or till completion certificate is obtained, for



v)

violation of the provisions of Sections 12, 14, 18 and 19 of the Act in

view of Sections 31 and 71 of the Act?

Whether the impugned judgment and order dated 20.01.2020 is liable to

be set aside for the reasons mentioned in the appeal ?

FINDINGS
Point No.(i) : Under this point, we have to determine — “Whether the
complaint filed before the learned Regulatory Authority is maintainable
as the respective unit had already been allotted to the respondent —
complainant prior to coming into force of the RERA Act, 2016 ?”

The learned counsel for appellant — U.P. Avas Evam Vikas Parishad
submitted that — the Real Estate (Regulation and Development) Act,
2016 came into force on 1* May, 2017 and the unit in question had
already been allotted to the respondent-complainant on 13.06.2015 i.e.
before the RERA Act came into force, hence the provisions of the RERA
Act, 2016 cannot apply retrospectively.

In this regard, it is worthwhile to mention here that the appellant —
U.P. Avas Evam Vikas Parishad, Lucknow opened registration
process for allotment of flat/unit in its Self Financing Housing Scheme in
year 2014. In this scheme the complainant/respondent had applied for a
flat No. 908 and the same was allotted to her on 13.06.2015. The record
shows that the appellant-U.P. Avas Evam Vikas Parishad had obtained
completion certificate of the Project in question on 27.12.2019 meaning
thereby, the Project in question was “on going” before 27.12.2019. In
other words, the Project of appellant-U.P. Avas Evam Vikas Parishad
was “on going” on the date of commencement of the Act, 2016.
Therefore, the provisions of the Real Estate (Regulation &
Development) Act, 2016 and the rules made thereunder are applicable
and binding upon the parties to the complaint and appeal 1.e. upon
appellant — U.P. Avas Evam Vikas Parishad and respondent-complainant
[See; Section 3 of the Real Estate (Regulation & Development) Act,
2016].

Thus, the submission of the learned counsel for the appellant-U.P.
Avas Evam Vikas Parishad, that the complaint presented before the



Regulatory Authority is not maintainable, lacks legal backing hence it is
not tenable.

Point No. (i) is answered, accordingly.

Point No.(ii) : This point relates to — “Whether there is any delay on the
part of appellant-U.P. Avas Evam Vikas Parishad in completion of the
flat in question ?”

On this point the main thrust of the argument of the learned counsel
for appellant Mr. N.N. Pandey was that-Clause 9.1 of the Registration
Booklet does not provide the period of 27 months for delivery of
possession of the flat in question to the respondent/complainant, it
simply provides that the proposed period of completion of the
construction is 27 months. The learned counsel further submitted that
after completion of the project, final costing of the flat would be
determined in view of Clause 1 of the registration booklet and
accordingly respondent-complainant is under obligation to pay the rest
amount, if any.

Countervailing the argument of the learned counsel for appellant,
learned counsel Mr. Mandeep Singh appearing on behalf of the
respondent-complainant submitted that it is evident from the Registration
Booklet that the proposed period for completion of the project was only
27 months and during this period of 27 months the appellant - U.P. Avas
Evam Vikas Parishad was required to deliver possession of the flat in
question to the respondent after completing the same but the appellant
failed to complete the flat/project in question till 2019 and the period of
27 months expired on 13.09.2017since the date of registration i.e.
13.06.2015, hence the appellant is bound to pay interest for delayed
period along with the lawful possession of the flat in question to the
respondent/complainant.

In order to adjudge the veracity of facts, we perused the whole
records.

From the perusal of records it is evident that in this case the
respondent-complainant was allotted a flat/unit bearing No. 908 on
13.06.2015 in appellant’s self financing housing scheme known as
Vrindaban Yojna No.4, Sector — 18, Kailash Enclave, Lucknow. The
respondent-complainant paid the sale consideration of Rs.26,00,000/-.
As per clause 9.1 of the registration booklet, the allotted flat was to be
completed within 27 months i.e. till 13.09.2017 since the date of
registration i.e. 13.06.2015 but the project could not be completed within
the said stipulated period. Here it is also worth nothing that the period of
27 months which is mentioned in Clause 9.1 that is proposed period of




completion of the flat. In other words, the period of 27 months for
completion of the construction is tentative date. It does not signify
the final date.

In this regard, we perused the Registration Booklet. Clause 1, Clause
9.1 and Clause 9.20f the booklet are reproduced below:

“Clause 1 provides that the cost mentioned in the registration booklet is
the estimated cost and the proposed period of completion of construction
is 27 months”.

Clause 9.1 provides that the proposed period of completion of
construction is 27 months.”

Clause 9.2 of the registration booklet provides that the delivery of
possession would be made after full payment of the cost of the flat
payable after final costing and after execution of sale deed in favour of
allottee.

Thus, the conjoint reading of clause 1 and clause 9.1 depict that the
proposed period of completion of the project is 27 months which expires
in this case on 13.09.2017, if it is counted from the date of registration of
the allotted flat i.e. 13.06.2015. But it must be remembered that the
reasonable period for delivery of possession has been considered 3
years where the period of delivery of possession has not been
mentioned in the allotment letter or Builder-Buyer Agreement.

The Hon’ble Apex Court in the case of M/s Fortune Infrastructure
vs. Trevor Dlima & Ors (2018) 5 SCC 442, in para 15 has observed as
below:

“15. Moreover, a person cannot be made to wait indefinitely for the
possession of the flats allotted to them and they are entitled to seek the
refund of the amount paid by them, along with compensation. Although
we are aware of the fact that when there was no delivery period
stipulated in the agreement, a reasonable time has to be taken into
consideration. In the facts and circumstances of this case, a time period
of 3 years would be reasonable for completion of the contract”.

As it is undisputed that in this case, the proposed date for delivery of
possession (1.e. for completion of the project) was 27 months i.e. till
13.09.2017 as mentioned in clause 9.1 of the Registration Booklet. It is
also evident from the records as well as from the aforestated facts that
the appellant has failed in handing over possession of the allotted flat to
the respondent-complainant/allottee within the stipulated period of 27
months. It is also undisputed that appellant-U.P. Avas Evam Vikas
Parishad after completing the project had obtained completion
certificate on 27.12.2019 - meaning thereby the appellant was not in



a position to give possession of allotted flat to the appellant before
27.12.2019. It is also undisputed that the respondent has not got the
possession of the allotted flat till the date of passing the impugned
judgment and order dated 20.01.2020, this is the reason that the learned
Regulatory vide impugned judgment and order dated 20.01.2020 has
directed the opposite party/appellant “to hand over possession of the
flat/unit in question to the complainant (Poornima Sinha) after executing
the sale deed of the said flat/unit by taking the balance cost of the flat,
misc. charges and stamp duty. The opposite party is further directed to
pay interest for delayed period on the deposited amount to the
complainant at the rate of MCLR +1% per annum from 13.06.2018 till
physical possession of the flat in question is handed over or till the
completion certificate is obtained.”

Thus, if we compute the delay period in not handing over the
possession of the allotted flat to the respondent-complainant that would
be one year 6 months and 14 days and the same period has been assessed
by the learned Regulatory Authority in its impugned judgment and order
dated 20.01.2020 calculating from 13.06.2018(when we take reasonable
period 3 years for completion of project) to 27.12.2019 (date of
completion of the project). It is pertinent to mention here that for
completion of the project reasonable period that is 3 years has been
considered by the Hon’ble Apex Court in M/s Fortune Infrastructure
vs Trevor Dlima & Ors) (2018) 5 SCC 442.

The learned Regulatory Authority in view of the above proposition of the
Hon’ble Supreme Court, as laid down in M/s Fortune Infrastructure vs
Trevor Dlima & Ors) (2018) 5 SCC 442 case has observed that there is
delay on the part of appellant-U.P. Avas Evam Vikas Parishad in
handing over possession of the flat in question to the complainant-
respondent and therefore, has directed the opposite party/appellant “zto
hand over possession of the flat/unit in question to the complainant
(Poornima Singh) after executing the sale deed of the said flat/unit by
taking the balance cost of the flat, misc. charges and stamp duty. The
opposite party is further directed to pay interest for delayed period on
the deposited amount to the complainant at the rate of MCLR +1% per
annum from 13.06.2018 till physical possession of the flat in question is
handed over or till the completion certificate is obtained.”

We also concur with the finding as recorded by the learned
Regulatory Authority that there is delay on the part of the opposite
party/appellant in handing over possession of the flat in question to the
complainant/appellant.



Thus, Point no.(ii) is disposed of accordingly.
Point No.(iii) : Under this point, we have to examine — “Whether the
respondent/complainant/allottee is entitled to get possession of the
allotted flat as early as possible along with interest for delayed period
till the date of possession is handed over to her (complainant/allottee) at
prescribed rate, as per Section 18 of the Act 7’

As per discussion made under issue No. (i1), it is amply clear that the
project in question is delayed. If it is so, then question arises, whether
respondent-complainant is entitled to get possession of the allotted flat
along with interest.

In this regard, it is desirable to peruse the provisions of Sections
18(1), 19(4) and Section 2(za) of the Act, 2016.

“Section 18 deals with the matter regarding ‘return of amount and
compensation’. The relevant portion of Section 18(1) is reproduced as
below:-

“Section 18- Return of amount and compensation —(1) If the promoter fails
to complete or is unable to give possession of an apartment, plot or
building,—

(a) in accordance with the terms of the agreement for sale or, as the case

may be, duly completed by the date specified therein, or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason, he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in respect
of that apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including compensation in

the manner as provided under this Act :

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”



Section 18(1) of the Act provides that if an allottee wishes to
withdraw from the project on the ground that the promoter has failed to
complete or is unable to give possession of the flat, plot or building in
accordance with the agreement for sale within the date specified therein,
or due to discontinuance of the promoter's business on account of
suspension or revocation of its registration or for any other reason, then
the promoter shall return the amount received from the allottee in respect
of that property with interest and compensation, on the allottee's demand.
Further, if an allottee does not wish to withdraw from the project, he
shall be paid by the promoter interest for every month of delay till the
handing over of the possession, at such rate as may be prescribed.

As per the provisions of Section 18 of the Act, the option of either
withdrawing from the project or staying in the project remains only with
the allottee. The intent of the legislature is quite clear that the right of
exercising the option of either staying in the project or withdrawing from
it is unqualified and if the option is availed by the allottee to withdraw
from the project, the money deposited by the allottee has to be refunded
by the promoter along with interest at such rate as may be prescribed.

Section 19 deals with the Rights and Duties of allottees. Sub-section
(4) 1s relevant for the present case and the same is reproduced herein
below:--

“19. Rights and duties of allottees.—

(4) The allottee shall be entitled to claim the refund of amount paid

along with interest at such rate, as may be prescribed and compensation
in the manner as provided under this Act, from the promoter, if the
promoter fails to comply or is unable to give possession of the
apartment, plot or building, as the case may be, in accordance with the
terms of agreement for sale or due to discontinuance of his business as a
developer on account of suspension or revocation of his registration
under the provisions of this Act or the rules or regulations made
thereunder.”
From the conjoint reading of the above provisions, it is evident that if the
Promoter/developer fails to fulfil his obligations to hand over the
possession of the apartment, plot or building as per terms of the
agreement, the allottee is entitled to claim refund, along with interest and
compensation.

Here, it is also relevant to mention Section 2(za) of the Act, 2016:



(i)

(i)

Section 2(za) provides “interest” means the rates of interest payable by

the promoter or the allottee, as the case may be.

Explanation.—For the purpose of this clause—

the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default,

the interest payable by the promoter to the allottee shall be from the
date of promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded,
and the interest payable by the allottee to the promoter shall be
from the date the allottee defaults in payment to the promoter till
the date it is paid”.

The Hon’ble Bombay High Court in the case of Neelkamal Realtors

Suburban Pvt. Ltd. Vs. Union of India decided on 06.12.2017 was
pleased to observe:-

. The plain language of Section 18(1)(a) shows that if the
promoter fails to complete or is unable to give possession of an
apartment, plot or building in accordance with the terms of the
agreement for sale or, as the case may be, duly completed by the
date specified therein, he would be liable to return the amount
received by him together with interest including compensation. In
case the allottee does not intend to withdraw from the project, the
promoter is liable to pay interest for every month’s delay till
handing over of possession. The purpose of Section 18(1)(a) is to
ameliorate the buyers in real estate sector and balance the rights of
all the stake holders. The provisions of RERA seek to protect the
allottees and simplify the remedying of wrongs committed by a
promoter. ......."

The Hon’ble Supreme Court, while dealing with the provisions of

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd.

Vs. Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020,
decided on 02.11.2020, in para 23, observed as under:-



“23. In terms of Section 18 of the RERA Act, if a promoter fails to
complete or is unable to give possession of an apartment duly
completed by the date specified in the agreement, the Promoter
would be liable, on demand, to return the amount received by him
in respect of that apartment if the allottee wishes to withdraw from
the Project. Such right of an allottee is specifically made “without
prejudice to any other remedy available to him”. The right so given
to the allottee is unqualified and if availed, the money deposited by
the allottee has to be refunded with interest at such rate as may be
prescribed. The proviso to Section 18(1) contemplates a situation
where the allottee does not intend to withdraw from the Project. In
that case he is entitled to and must be paid interest for every month
of delay till the handing over of the possession. It is upto the
allottee to proceed either under Section 18(1) or under proviso to
Section 18(1). The case of Himanshu Giri came under the latter
category. The RERA Act thus definitely provides a remedy to an
allottee who wishes to withdraw from the Project or claim return on

his investment.”’

The Hon  ble Supreme Court in Civil Appeal No. 12238/2018
(Pioneer Urban Land Infrastructure Ltd. Vs. Govind Raghwan) has

observed as follows:-

“We see no illegality in the Impugned Order dated 23.10.2018
passed by the National Commission. The Appellant — Builder failed
to fulfill his contractual obligation of obtaining the Occupancy
Certificate and offering possession of the flat to the Respondent —
Purchaser within the time stipulated in the Agreement, or within a
reasonable time thereafter. The Respondent — Flat Purchaser could
not be compelled to take possession of the flat, even though it was



offered almost 2 years after the grace period under the Agreement
expired. During this period, the Respondent — Flat Purchaser had

to service a loan that he had obtained for purchasing the flat, by
paying Interest (@10% to the Bank. In the meanwhile, the
Respondent — Flat Purchaser also located an alternate property in
Gurugram. In these circumstances, the Respondent — Flat
Purchaser was entitled to be granted the relief prayed for i.e.

refund of the entire amount deposited by him with Interest.”

In Civil Appeal No. 3182/2019 (Kolkata Best International City Pvyt.
Ltd. Vs. Devashish Rudra), the Hon’ ble Supreme Court while
examining the issue of delay in possession beyond reasonable period and
refund of the amount of home buyer, has been pleased to observe as
follows:-

“It would be manifestly unreasonable to construe the contract
between the parties as requiring the buyer to wait indefinitely for
possession. By 2016, nearly seven years had elapsed from the date
of the agreement. Even according to the developer, the completion
certificate was received on 29 March 2016. This was nearly seven
yvears after the extended date for the handing over of possession
prescribed by the agreement. A buyer can be expected to wait for
possession for a reasonable period. A period of seven years is
beyond what is reasonable. Hence, it would have been manifestly
unfair to non-suit the buyer merely on the basis of the first prayer in
the reliefs sought before the SCDRC. There was in any event a
prayer for refund. In the circumstances, we are of the view that the
orders passed by the SCDRC and by the NCDRC for refund of
moneys were justified.”

The Hon’ ble Supreme Court in Civil Appeal No. 3207-3208/2019

(Marvel Omega Builders Pvt. Ltd & Ors. Vs. Shri Hari Gokhle) has
observed as follows:-

“Even assuming that the villa is now ready for occupation (as
asserted by the Appellants), the delay of almost five years is a
crucial factor and the bargain cannot now be imposed upon the
Respondents. The Respondents were, therefore, justified in seeking
refund of the amounts that they had deposited with reasonable



interest on said deposited amount. The findings rendered by the
Commission cannot therefore be said to be incorrect or
unreasonable on any count.”

In the case of Neelkamal Realtors Suburban Pvt. Ltd. And others V.
Union of India (2018)1 Bom R 558 the Hon’ble Bombay High Court
has observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to complete or
is unable to give possession of an apartment due to discontinuance
of his business as a developer on account of suspension or
revocation of the registration under the Act or for any other reason,
he is liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice in this behalf
including compensation. If the allottee does not intend to withdraw
from the project he shall be paid by the promoter interest for every
month's delay till handing over of the possession. The requirement
to pay interest is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered by the
allottee who has paid for his apartment but has not received
possession of it. The obligation imposed on the promoter to pay
interest till such time as the apartment is handed over to him is not
unreasonable. The interest is merely compensation for use of
money".
The Hon’ble Supreme Court, while dealing with the provisions

of Section 18 of the Act, 2016, in the case of M/S Imperia Structures
Ltd. Vs. Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020,
decided on 02.11.2020, vide para 23, was pleased to observe that the
right so given to the allottee is unqualified and if availed, the money
deposited by the allottee has to be refunded with interest at such rate as
may be prescribed and the proviso to Section 18(1) contemplates a
situation where the allottee does not intend to withdraw from the Project.

In that case he is entitled to and must be paid interest for every month of



delay till the handing over of the possession. It is upto the allottee to
proceed either under Section 18(1) or under proviso to Section 18(1).

The learned counsel for appellant further submitted that the appellant-
U.P. Avas Evam Vikas Parishad is passing through great financial
crisis inspite of that it completed the project from its own fund. He also
submitted that in fact, appellant is running its project on ‘no loss and no
profit basis’ hence, in interest of justice, it would be against the interest
of appellant, if the Hon’ble Tribunal directs the appellant to pay interest
for delayed period to the respondent-complainants

In this regard, it is pertinent to mention here that it is immaterial
whether appellant-U.P. Avas Evam Vikas Parishad has earned any profit
from the deposited amount by the respondent-complainant or not ? If the
scheme has been launched by the appellant and the respondent-
complainant has got registered in that scheme for allotment of the flat
after fulfilling the requirements, then respondent-complainant is entitled
to get lawful possession of the flat. If the delay is caused in handing over
possession of the flat in question to the respondent-complainant, the
appellant would be liable to pay the penal interest for the delayed period
as per provisions of the Act.
What would be the rate of interest?

With regard to this, the learned counsel for respondent submitted that
the respondent has not got possession of the allotted flat till date, she is
entitled to get possession of the allotted flat along with interest at the
prescribed rate as per provisions of Section 18 of the Act, 2016.

It is worth nothing here that before the Regulatory Authority in
complaint, the appellant has simply prayed for refund of deposited amount
along with interest and compensation. In appeal also the appellant has

prayed for refund of deposited amount alongwith interest and
compensation, but she (appellant) has sought refund of deposited amount



along with 24% interest per annum, which is beyond pleading and
afterthought.

To determine the rate of interest, here it is pertinent to mention here
that the U.P. Government has framed "Uttar Pradesh Real Estate
(Regulation and Development) (Agreement for Sale/Lease) Rules, 2018"
(hereinafter referred to as Rules, 2018), wherein under Rule 9.2(ii) and
9.3(1), the rate of interest payable by the promoter or by the allottee
respectively are defined in case of default by either of the parties. These
Rules are extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating the Agreement in
which case the Promoter shall be liable to refund the entire money
paid by the Allottee under any head whatsoever towards the purchase
of the apartment, along with interest at the rate equal to MCLR
(Marginal Cost of Lending Rate) on home loan of State Bank of India
+ 1% unless provided otherwise under the Rules, within forty-five

days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw from the
Project or terminate the Agreement, he shall be paid, by the Promoter,
interest at the rate prescribed in the Rules, for every month of delay
till the handing over of the possession of the Apartment/Plot, which
shall be paid by the Promoter to the Allottee within forty-five days of

it becoming due.
Rule 9.3

The Allottee shall be considered under a condition of Default, on the

occurrence of the following events :

Rule 9.3(i)



In case the Allottee fails to make payments for 2(two) consecutive
demands made by the Promoter as per the Payment Plan annexed
hereto, despite having been issued notice in that regard the Allottee
shall be liable to pay interest to the promoter on the unpaid amount at
the rate equal to MCLR (Marginal Cost of Lending Rate) on home
loan of State Bank of India + 1% unless provided otherwise under the

Rules. The Promoter must not be in default to take this benefit.

On examination, we find that we cannot go beyong the aforestated

Rules-2018 as notified by the U.P. Government.

Moreover, in terms of the proviso to Section 18(1), it is stipulated that if
an allottee does not intend to withdraw from the project, then he/she shall
be paid by the promoter interest for every month of delay, till the handing

over of the possession, at such rate as may be prescribed.

It is our considered view that drawing light from the above mentioned
Rules of 2018, and the fact that often an allottee/buyer has to supplement
his savings by taking loan at the MCLR+1 percent interest (compound), the
simple rate of interest at MCLR+1 percent balances the equities and is in

line with the word and spirit of the Act and can be taken as “interest at

such rate as may be prescribed” as mentioned in Sections 12,18 and 19(4)

of the Act, till the rate of interest for the purpose is notified/prescribed by

the State Government.

Thus, in view of "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018", it would be just to
award rate of interest MCLR+1% per annum as directed by the learned

Regulatory Authority vide order dated 20.01.2020.



Thus, Point no.(iii) is disposed of accordingly.
Point No.(iv) : Under this point, we have to examine — “Whether the
learned Regulatory Authority has jurisdiction to pass the impugned
Jjudgment and order dated 20.01.2020 directing the appellant — U.P.
Avas Evam Vikas Parishad to pay the interest for delayed period on the
deposited amount to the respondent-complainant at the rate of MCLR
+1% per annum from 13.06.2018 till the physical possession of the flat
in question is handed over or till completion certificate is obtained, for
violation of the provisions of Sections 12, 14, 18 and 19 of the Act in
view of Sections 31 and 71 of the Act?”
This Point no. (iv) has been formulated on the averments made in the
appeal by the appellant but here it is worth-nothing that if the appellant-
U.P. Avas Evam Vikas Parishad wants to raise any question regarding
jurisdiction of the Regulatory Authority then this question should have been
raised before the learned Regulatory Authority, but failed to do so.
Nevertheless, the question of jurisdiction assailing the power of Regulatory
Authority has been raised in this appeal by the appellant-U.P. Avas Evam
Vikas Parishad and it requires to be answered-whether the learned
Regulatory Authority has jurisdiction to pass the impugned order dated
20.01.2020 directing the respondent to examine — “Whether the learned
Regulatory Authority has jurisdiction to pass the impugned judgment
and order dated 20.01.2020 directing the appellant — U.P. Avas Evam
Vikas Parishad to pay the interest for delayed period on the deposited
amount to the respondent-complainant at the rate of MCLR +1% per
annum from 13.06.2018 till the physical possession of the flat in question
is handed over or till completion certificate is obtained, for violation of
the provisions of Sections 12, 14, 18 and 19 of the Act in view of
Sections 31 and 71 of the Act?”.

This submission of the learned counsel for the appellant at first blush
appears to be attractive but it is not sustainable in the eyes of law
because when we study the provisions of Sections 12, 14, 18 and 19 of
the Act, 2016, we find expression like-refund, interest, penalty and
compensation used in these Sections. A conjoint reading of Sections 18
and 19 makes it clear that when there is a question of refund of money
and interest on the refund amount or directing payment of interest for
delayed delivery of possession or penalty and interest thereon, it is
Regulatory Authority which is empowered to examine the matter and
determine the outcome of a complaint. But when there is a question of
seeking relief of adjudging compensation and interest thereon under




Sections 12,14,18 and 19, the Adjudicating Officer alone has power to
determine the issue in view of Sections 71 and 72.

It is also worth-noting here that similar to the Point no. (iv) the question
was raised before the Hon’ble Apex Court in the case of M/s Newtech
Promoters and Developers Pvt. Ltd. vs. State of U.P. and Others,
which is entioned herein under:

“Whether the learned Regulatory Authority has jurisdiction to pass the
impugned judgment and order dated 20.01.2020 directing the appellant
— U.P. Avas Evam Vikas Parishad to pay the interest for delayed period
on the deposited amount to the respondent-complainant at the rate of
MCLR +1% per annum from 13.06.2018 till the physical possession of

the flat in question is handed over or till completion certificate is
obtained, for violation of the provisions of Sections 12, 14, 18 and 19 of
the Act in view of Sections 31 and 71 of the Act?”

Deciding this question the Hon’ble Apex Court rules :
“55. Before examining the question, we have to take a holistic view of

the scheme of the Act along with the rules/regulations framed by the
Authority in exercise of its powers under Sections 84 and 85 of the Act
that postulates certain functions and duties to the promoter of the real
estate project and its entailing consequences if the promoter fails to
fulfill his obligations defined under Chapter III. Some of the obligations
are spelt out in Sections 12,14,18 and 19 of the Act.
56. Section 12 which is relevant here reads as follow:
“12. Where any person makes an advance or a deposit on the basis of the
information contained in the notice, advertisement or prospectus, or on
the basis of any model apartment, plot or building, as the case may be,
and sustains any loss or damage by reason of any incorrect, false
statement included therein, he shall be compensated by the promoter
in the manner as provided under this Act:”

Provided that if the person affected by such incorrect, false

statement contained in the notice, advertisement or prospectus, or the
model apartment, plot or building, as the case may be intends to
withdraw from the proposed project, he shall be returned his entire
investment along with interest at such rate as may be prescribed and the
compensation in the manner provided under this Act.”

57. Section 14 relates to adherence to sanctioned plans and project
specifications by the promoter. Section 14(3) empowers the allottee to




receive compensation in the event there is any structural defect or any
other defect in workmanship etc. Section 14(3) reads as under:
“(3) In case any structural defect or any other defect in

workmanship, quality or provision of services or any other
obligations of the promoter as per the agreement for sale relating
to such development is brought to the notice of the promoter within
a period of five years by the allottee from the date of handing over
possession, it shall be the duty of the promoter to rectify such
defects without further charge, within thirty days, and in the event
of promoter’s failure to rectify such defects within such time, the
aggrieved allottees shall be entitled to receive appropriate
compensation in the manner as provided under this Act”.

58. Section 18 starts with the marginal note “Return of amount and
compensation.” The two aspects namely ‘return of amount’ and
‘compensation’ are distinctly delineated. Section 18 reads as follows:

“Section 18- Return of amount and compensation —(1) 1f the promoter fails
to complete or is unable to give possession of an apartment, plot or
building—

(c) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(d) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any other
remedy available, to return the amount received by him in respect of
that apartment, plot, building, as the case may be, with interest at
such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act :

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”



(2) The promoter shall compensate the allotees in case of any loss
caused to him due to defective title of the land, on which the project is

being developed or has been developed, in the manner as provided under
this Act, and the claim for compensation under this subsection shall not
be barred by limitation provided under any law for the time being in
force.

(3) If the promoter fails to discharge any other obligations imposed on
him under this Act or the rules or regulations made thereunder or in
accordance with the terms and conditions of the agreement for sale, he
shall be liable to pay such compensation to the allottees, in the manner
as provided under this Act.

59. Chapter IV deals with the rights and duties of the allottees and in
particular, Section 19(4) entitles the allottees to a refund of the amount
paid. Section 19(4) reads as follows:-

(4) The allottee shall be entitled to claim the refund of amount paid

along with interest at such rate, as may be prescribed and
compensation in the manner as provided under this Act, from the
promoter, if the promoter fails to comply or is unable to give possession

of the apartment, plot or building, as the case may be, in accordance with
the terms of agreement for sale or due to discontinuance of his business
as a developer on account of suspension or revocation of his registration
under the provisions of this Act or the rules or regulations made
thereunder.”

60. Section 31 relates to the filing of complaints to the authority

and reads as follows:

Filing of complaints with the authority or the adjudicating officer—
(1)Any aggrieved person may file a complaint with the authority or the

adjudicating officer, as the case may be, for any violation or
contravention of the provisions of this Act or the rules and regulations
made thereunder, against any promoter, allottee or real estate agent, as
the case may be.

Explanation—For the purpose of this sub-section “person” shall include
the association of allottees or any voluntary consumer association
registered under any law for the time being in force.



(2) The form, manner and fees for filing complaint under sub section (1)
shall be such as may be prescribed.

61. Section 71 relates to Power to Adjudicate vested with the
adjudicating officer while adjudging compensation which reads as
follows:
71. Power to adjudicate.—

(1) For the purpose of adjudging compensation under sections 12, 14,

18, and section 19, the Authority shall appoint, in consultation with
the appropriate Government, one or more judicial officer as deemed
necessary, who is or has been a District Judge to be an adjudicating
officer for holding an inquiry in the prescribed manner, after giving any
person concerned a reasonable opportunity of being heard:

Provided that any person whose complaint in respect of matters
covered under Sections 12, 14, 18 and Section 19 is pending before the
Consumer Disputes Redressal Forum or the Consumer Dispute Redressal
Commission or the National Consumer Redressal Commission,
established under Section 9 of the Consumer Protection Act, 1986 (68 of
1986), on or before the commencement of this Act, he may, with the
permission of such Forum or Commission, as the case may be, withdraw
the complaint pending before it and file an application before the
adjudicating officer under this Act.

(2)The application for adjudging compensation under sub section (1),
shall be dealt with by the adjudicating officer as expeditiously as
possible and dispose of the same within a period of sixty days from the
date of receipt of the application:

Provided that where any such application could not be disposed of
within the said period of sixty days, the adjudicating officer shall record
his reasons in writing for not disposing of the application within that
period.

(3) While holding an inquiry the adjudicating officer shall have power to
summon and enforce the attendance of any person acquainted with the
facts and circumstances of the case to give evidence or to produce any
document which in the opinion of the adjudicating officer, may be useful
for or relevant to the subject matter of the inquiry and if, on such inquiry,
he is satisfied that the person has failed to comply with the provisions of



any of the sections specified in sub-section (1), he may direct to pay
such compensation or interest, as the case may be, as he thinks fit in

accordance with the provisions of any of those sections.

62. The broad factors to be considered while adjudging
compensation have been provided under Section 72 which reads as
under:-

“Section 72. Factors to be taken into account by the adjudicating

officer:-While adjudging the quantum of compensation or interest,
as the case may be, under Section 71, the adjudicating officer shall
have due regard to the following facts, namely-

(a)the amount of disproportionate gain or unfair advantage, wherever
quantifiable, made as a result of the default;

(b)the amount of loss caused as a result of default;

(c) the repetitive nature of the default;

(d)such other factors which the adjudicating officer considers necessary to
the case in furtherance of justice.”

63. The Uttar Pradesh Real Estate Regulatory Authority in exercise
of its power under Section 85 of the Act, 2016 has framed its regulation
on 27" February, 2019 called as Uttar Pradesh Real Estate Regulatory
Authority (General) Regulations, 2019 (hereinafter being referred to as
“Regulations 2919”).

64. Regulations 18 to 23 deal with meetings of authority, other than
adjudication proceedings. Regulation 24 falls in the chapter of
“Adjudicatory Proceedings” and reads as follows:-

“24(a) For adjudication proceedings with respect to complaints filed

with the Authority, the Authority may, by order, direct that specific
matters or issues be heard and decided by a single Bench of either the
Chairperson or any Member of the Authority.

(b) The Authority, in consultation with the state government, will
appoint Adjudicating Officers on the Panel of U.P. RERA for the
purposes of adjudicating the matters of compensation admissible under
the Act.

(c) The aggrieved persons will be required to file complaints before the
Authority online in form — M. The claims of compensation will also be
included in form — M itself. While the Authority will decide all the



questions of breaches of the Act, Rules and Regulations, it will refer the
question relating to the adjudication of compensation to one of the
Adjudicating Officers on the Panel of U.P. RERA who will then decide
the matter expeditiously and preferably within 60 days.

(d) The Adjudicating Officers on the Panel of U.P. RERA will hold their
courts at Lucknow or Gautam Buddhnagar as decided by the Chairman.
The complaints relating to the districts of NCR will be heard at Gautam
Buddhnagar whereas complaints from the remaining districts of the State
will be heard at Lucknow.

65. The complaint before the regulatory authority for any violation
of the Act or rules or regulations made thereunder by an aggrieved
person has to be submitted in Form (M) as per the procedure prescribed
under Rule 33(1) which the regulatory authority has to follow. At the
same time, any person who is aggrieved to claim compensation under
Sections 12, 14, 18 and 19 has to submit his complaint in Form (N) for
adjudging compensation as per the procedure provided under Section
71(3) of the Act taking into consideration the factors indicated under
Section 72 and in the manner provided under Rule 34(1) of the Rules,
2016.

606. The Rules 33(1) and 34(1) of the Uttar Pradesh Real Estate
(Regulation and Development) Rules, 2016 which is relatable to the
adjudicatory powers of the regulatory authority/adjudicating officer
reads as follows:-

“33. Manner of filing a complaint with the regulatory authority and

the manner of holding an inquiry by the regulatory authority--

(1) Any aggrieved person may file a complaint with the regulatory
authority for any violation under the Act or the rules and regulations
made thereunder, save as those provided to be adjudicated by the
adjudicating officer, in Form M which shall be accompanied by a fee of
rupees one thousand in the form of a demand draft drawn on a
nationalized bank in favour of regulatory authority and payable at the
main branch of that bank at the station where the seat of the said
regulatory authority is situated.

Explanation- For the purpose of this sub-rule “person” shall include the
association of allottees or any voluntary consumer association registered
under any law for the time being in force.



34. Manner of filing a complaint with the adjudicating officer and
the manner of holding an inquiry by the adjudicating officer--
(1)Any aggrieved person may file a complaint with the adjudicating
officer for compensation under Sections 12,14,18 and 19 in Form N,
which shall be accompanied by a fee of rupees one thousand in the form
of a demand draft drawn on a nationalized bank in favour of regulatory
authority and payable at the main branch of that bank at the station,
where the seat of the said regulatory authority is situated”.

67. Rule 33(2) of the Rules, 2016 delineates the procedure which
the authority has to follow in making inquiry to the allegations or
violations of the provisions of the Act, rules and regulations. At the
given time, Rule 34(2) delineates the procedure to be followed by the
adjudicating officer while adjudging quantum of compensation and
interest which the person aggrieved is entitled for under the provisions of
the Act.

69. The adjudicating officer under Section 71 is specifically vested
with the jurisdiction to adjudicate complaints under Sections 12, 14, 18
and 19 of the Act, 2016. In disposing of such complaints the adjudicating
officer alone i1s empowered under Section 71(3) to conduct enquiry and
direct the payment of refund as well as compensation and interest, as the
case may be, in taking note of the broad parameters enumerated in
Section 72 and such complaints are to be statutorily disposed of within
60 days failing which the reasons are to be recorded.

72. The refund and compensation are two distinct rights under the
Act and cannot be conflated. The manner in which the two are to be
determined would require a different process and involve different
considerations.

The result of conflating the rights and/or relegating the allottees to the
adjudicating officer would amount to compromise of the timeliness of
the right to refund on demand. It would also deter and daunt allottees
from seeking compensation because in the process the remedies would
be clubbed and the availability of refund would get relatively delayed as
compensation requires a more elaborate adjudication process (even
though the same is required to be completed in 60 days). The authority to
determine a claim for refund on demand while the adjudicating officer to
determine the claim for compensation.



73. The expression “on demand” which follows the right to “return
of amount” is indicative of the priority, immediacy and expediency
which is accorded to the right to refund.

In the instant batch of matters, the prescribed rate of interest is
(MCLR+1%), which has been notified by the Government of Uttar
Pradesh.

75. The legislature in its wisdom has made a specific provision
delineating power to be exercised by the regulatory
authority/adjudicating officer. “Refund of the amount” and
“compensation” are two distinct components which the allottee or the
person aggrieved is entitled to claim if the promoter has not been able to
hand over possession with a nature of enquiry and mechanism provided
under the Act. So far as the claim with respect to refund of amount on
demand under Sections 18(1) and 19(4) of the Act is concerned, it vests
within the jurisdiction of the regulatory authority. Section 71 carves out
the jurisdiction of the adjudicating officer to adjudge compensation
under Sections 12, 14, 18 and 19 after holding enquiry under Section
71(3) of the Act keeping in view the broad contours referred to under
Section 72 of the Act.

76. It was also one of the submission made by learned counsel for
the appellants in this Newtech case was that the proviso under Section
71(1) empowers the adjudicating officer to examine the complaints made
under Sections 12, 14, 18 and 19 pending before the Consumer Dispute
Redressal Forum/Commission is in different context and it was one time
mechanism to provide a window to the consumers whose composite
claims are pending before the Consumer Forum/Commission to avail the
benevolent provisions of the Act, 2016 for the reason that under the
Consumer Protection Act, there is no distinction as to whether the
complaint is for refund of the amount or for compensation as defined
under Section 71(1) of the Act, but after the Act, 2016 has come into
force, if any person aggrieved wants to make complaint for refund
against the promoter or real estate agent other than compensation, it is to
be lodged to the regulatory authority and for adjudging compensation to
he adjudicating officer, and the delineation has been made to expedite
the process of adjudication invoked by the person aggrieved when a
complaint has been made under Section 31 of the Act to be adjudicated
either by the authority/adjudicating officer as per the procedure
prescribed under the Act.

77. In this Newtech case, the learned counsel for the appellants
further submitted that the return of the amount adversely impacts the



promoter and such a question can be looked into by the adjudicating
officer in the better prospective.

The Court said that the submission has no foundation for the reason
that the legislative intention and mandate is clear that Section 18(1) is an
indefeasible right of the allottee to get a return of the amount on demand
if the promoter is unable to handover possession in terms of the
agreement for sale or failed to complete the project by the date specified
and the justification which the promoter wants to tender as his defence as
to why the withdrawal of the amount under the scheme of the Act may
not be justified appears to be insignificant and the regulatory authority
with summary nature of scrutiny of undisputed facts may determine the
refund of the amount which the allottee has deposited, while seeking
withdrawal from the project, with interest, that too has been prescribed
under the Act, as in the instant case the State of Uttar Pradesh has
prescribed MCLR + 1% leaving no discretion to the authority and can
also claim compensation as per the procedure prescribed under Section
71(3) read with Section 72 of the Act.

78. The Supreme Court while interpreting Section 18 of the Act, in
Imperia Structures Ltd. vs. Anil Patni and Another reported in
2020(10) SCC 783 held that Section 18 confers an unqualified right
upon an allottee to get refund of the amount deposited with the promoter
and interest at the prescribed rate, if the promoter fails to complete or is
unable to give possession of an apartment as per the date specified in the
home buyer’s agreement, in para 25 held as under:

“25. In terms of Section 18 of the RERA Act, if a promoter fails to

complete or is unable to give possession of an apartment duly completed
by the date specified in the agreement, the promoter would be liable, on
demand, to return the amount received by him in respect of that
apartment if the allottee wishes to withdraw from the Project. Such right
of an allottee is specifically made “without prejudice to any other
remedy available to him”. The right so given to the allottee is
unqualified and if availed, the money deposited by the allottee has to be
refunded with interest at such rate as may be prescribed. The proviso to
Section 18(1) contemplates a situation where the allottee does not intend
to withdraw from the Project. In that case he is entitled to and must be
paid interest for every month of delay till the handing over of the
possession. It is up to the allottee to proceed either under Section 18(1)
or under proviso to Section 18(1). The case of Himanshu Giri came



under the latter category. The RERA Act, thus, definitely provides a
remedy to an allottee who wishes to withdraw from the Project or claim
return on his investment”.

79. To safeguard the interests of the parties, on being decided by
the regulatory authority/adjudicating officer, it is always subject to
appeal before the Tribunal under Section 43(5) provided condition of
pre-deposit being complied with can be further challenged in appeal
before the High Court under Section 58 of the Act and, thus, the
legislature has put reasonable restriction and safeguards at all stages.

80. In this Newtech case the further submission made by learned
counsel for the appellants was that if the allottee has defaulted the terms
of the agreement and still refund is claimed which can be possible, to be
determined by the adjudicating officer. The Apex Court said that the
submission appears to be attractive but is not supported with legislative
intent for the reason that if the allottee has made a default either in
making installments or made any breach of agreement, the promoter has
a right to cancel the allotment in terms of Section 11(5) of the Act and
proviso to sub-section 5 of Section 11 enables the allottee to approach
the regulatory authority to question the termination or cancellation of the
agreement by the promoter and thus, the interest of the promoter is
equally safeguarded.

81. The opening words of Section 71(1) of the Act make it clear
that the scope and functions of the adjudicating officer are only for
“adjudging compensation” under Sections 12, 14, 18 and 19 of the Act.
If the legislative intent was to expand the scope of the powers of the
adjudicating officer, then the wording of Section 71(1) ought to have
been different. On the contrary, even the opening words of Section 71(2)
of the Act make it clear that an application before the adjudicating
officer is only for “adjudging compensation”. Even in Section 71(3) of
the Act, it is reiterated that the adjudicating officer may direct “to pay
such compensation or interest” as the case may be as he thinks fit, in
accordance with provisions of Sections 12, 14, 18 and 19 of the Act.
This has to be seen together with the opening words of Section 72 of the
Act, which reads “while adjudging the quantum of compensation or
interest, as the case may be, under Section 71, the adjudicating officer
shall have due regards” to the broad parameters to be kept in mind while
adjudging compensation to be determined under Section 71 of the Act.
82. The submission made by the learned counsel for the appellants
in this Newtech case that if the authority and the adjudicating officer



either come to different conclusions on the same questions or in a single
complaint, the person aggrieved is seeking manifold reliefs with one of
the relief of compensation and payment of interest, with the timelines
being provided for the adjudicating officer to decide the complaint under
Section 71 of the Act. At least, there is no provision which could be
referred to expedite the matter if filed before the regulatory authority.
The Court’s said submission may not hold good for the reason that
there is a complete delineation of the jurisdiction vested with the
regulatory authority and adjudicating officer. If there is any breach
or violation of the provisions of Sections 12, 14, 18 and 19 of the Act
by the promoter, such a complaint straightaway has to be filed
before the regulatory authority. What is being referable to the
adjudicating officer is for adjudging compensation, as reflected
under Section 71 of the Act and accordingly rules and regulations
have been framed by the authority for streamlining the complaints
which are made by the aggrieved person either on account of
violation of the provisions of Sections 12, 14, 18 and 19 of for
adjudging compensation and there appears no question of any
inconsistency being made, in the given circumstances, either by the
regulatory authority or the adjudicating officer.

83. So far as the single complaint is filed seeking a combination of
reliefs, it is suffice to say, that after the rules have been framed, the
aggrieved person has to file a complaint in a separate format. If there is a
violation of the provisions of Sections 12, 14, 18 and 19, the person
aggrieved has to file a complaint as per form (M) or for compensation
under form (N) as referred to under Rule 33(1) and 34(1) of the Rules.
The procedure for inquiry is different in both the set of adjudication and
as observed, there is no room for any inconsistency and th power of
adjudication being delineated, still if composite application is filed, can
be segregated at the appropriate stage.

84. So far as submission in respect of the expeditious disposal of
the application before the adjudicating officer, as referred to under sub-
section (2) of Section71 is concerned, it pre-supposes that the
adjudicatory mechanism provided under Section 71(3) of the Act has to
be disposed of within 60 days. It is expected by the regulatory authority
to dispose of the application expeditiously and not to restrain the
mandate of 60 days as referred to under Section 71(3) of the Act.

85. The provisions of which a detailed reference has been made, if
we go with the literal rule of interpretation that when the words of the
statute are clear, plain and unambiguous, the Courts are bound to give



(vi)

effect to that meaning regardless of its consequence. It leaves no manner
of doubt and it is always advisable to interpret the legislative wisdom in
the literary sense as being intended by the legislature and the Courts are
not supposed to embark upon an inquiry and find out a solution in
substituting the legislative wisdom which is always to be avoided.
86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, penalty’ and ‘compensation’. A conjoint reading of Sections
18 and 19 clearly manifests that when it comes to refund of the amount,
and interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is
regulatory authority which has power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and interest thereon
under Sections 12, 14, 18 and 19, the adjudicating officer exclusively has
the power to determine, keeping in view the collective reading of Section
71 read with Section 72 of the Act. If the adjudication under Sections 12,
14, 18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer, it may intend to expand the ambit and scope of the
powers and functions of the adjudicating officer under Section 71 and
that would be against the mandate of the Act, 2016”.

Now in the light of the above, nothing remains yet to be answered as
to Pont no. (iv).

Accordingly, Point no. (iv) is disposed of.

Point No.(v) : Under this point, we have to examine — “Whether the

impugned judgment and order dated 20.01.2020 is liable to be set aside

for the reasons mentioned in the appeal ?”

In the light of observations made under Point nos. (i1), (ii1) and
Point no. (iv) we are of the considered view that the impugned judgment
and order dated 20.01.2020 as passed by the learned Regulatory
Authority does not require any interference, except a very minor
modification i.e. specifying the date of Completion Certificate in
impugned judgment and order which is reproduced herein below:
“the opposite party (U.P. Avas Evam Vikas Parishad) is directed to hand
over possession of the flat/unit in question to the complainant (Poornima
Sinha) after executing the sale deed of the said flat/unit by taking the



balance cost of the flat, misc. charges and stamp duty within 45 days
from the date of order. The opposite party is further directed to pay
interest for delayed period on the deposited amount to the complainant

at the rate of MCLR +1% per annum from 13.06.2018 till 27.12.2019

when the completion certificate was obtained.”
Thus, the impugned judgment and order dated 20.01.2020 is liable to
be confirmed.
Point no. (v) is answered accordingly.
ORDER
The instant appeal as filed by the appellant- U.P. Avas Evam Vikas
Parishad is dismissed and the impugned judgment and order dated 20.01.2020
is confirmed subject to a very minor modification as specifying the date of
completion Certificate when it was obtained by the appellant, in impugned
judgment and order dated 20.01.2020, which is reproduced herein below:
“the opposite party (U.P. Avas Evam Vikas Parishad) is directed to hand over
possession of the flat/unit in question to the complainant (Poornima Sinha)
after executing the sale deed of the said flat/unit by taking the balance cost of
the flat, misc. charges and stamp duty within 45 days from the date of order.
The opposite party is further directed to pay interest for delayed period on the
deposited amount to the complainant at the rate of MCLR +1% per annum
from 13.06.2018 till 27.12.2019 when the completion certificate was obtained
by the appellant.”
The rate of interest MCLR+1% per annum shall be equally applicable in

view of Section 2(za)(i) of the Act, 2016 in case buyer defaults in making
payment to the appellant.

Non-compliance of the order shall be executable by the learned
Regulatory Authority as per provisions of the Act.

(K.K. Jain) (T.B. Singh).
April 11,2022 Technical Member Judicial Member
U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira,  Appellate Tribunal, Indira
Bhawan, Lucknow Bhawan, Lucknow

The judgment signed, dated and pronounced in the open Court,
today.

(K.K. Jain) (T.B. Singh).
April 11,2022 Technical Member Judicial Member
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