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APPEAL NO. 336/2020

Parsvnath Developers Ltd. ...l Appellant.

Versus
1. Anshul Garg.

2. Jatin Agarwal . Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Parsvnath Developers Limited
(hereinafter referred to as the ‘appellant’) against the order dated
18.06.2018 passed by the U.P. Real Estate Regulatory Authority, Meerut
(hereinafter referred to as the ‘Regulatory Authority’) in Complaint
No.1120173402 whereby the promoter was directed to refund the
amount of Rs.11,43,520/- deposited by the complainant with interest at
the rate of 12% per annum from 01.05.2010 to 30.04.2018 as well as
interest at the rate of 12% per annum from 01.05.2010 to 06.09.2012 on
the amount of Rs.17,98,552/- within 45 days from the date of order. In
case the payment is not made within the prescribed period then the

complainant will have a right to get the same recovered as land revenue.

The facts of the case, in brief, as culled out from the memo of appeal,
are that on 02.05.2006 Mr. Anshul Garg (respondent no.1l) applied for
booking of a residential flat bearing no. T5-1202, admeasuring 1855
sq.ft. in the project of the appellant, namely Parsvnath Privilege, Greater

Noida.

At the time of booking the respondent deposited a sum of Rs.10,00,000/-
towards the booking amount. The cost of the flat was Rs.54,72,250/-.
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The appellant and respondents entered into a Flat Buyer Agreement on

21.05.2007 and opted for construction linked payment plan.

The respondents have paid a total sum of Rs.29,42,072/- towards the

basic cost, lease money, covered car parking and service tax.

As per Clause 10 (a) of the Flat Buyer Agreement, the construction of
the flat was supposed to be completed within 36 months with extended
grace period of six months from the date of commencement of
construction of particular block on receipt of all requisite approvals
including sanction of building plans apart from approvals from service
department, civil aviation department, environmental clearance etc. The
date of commencement of construction of the relevant tower is January
2008. Thus, the delivery of possession was to be made on or before July

2011.

The respondents/allottees applied for cancellation of the said allotment
on 12.01.2012 and sought for refund in accordance with mutually settled
terms and conditions. The appellant/promoter accordingly cancelled the
allotment and refunded a sum of Rs.17,98,532/-. The appellant is yet to
refund a sum of Rs.11,43,520/- which the appellant is ready to refund in

installments to be mutually agreed between the parties.

As the allotment made in favour of the respondents has already been
cancelled in the year 2012 and part payment has also been made in the
year 2012 itself, thus the cause of action does not arise under the Act

2016.

Despite clear communication and assurance from the appellant, the
respondents filed the complaint bearing no. 1120173402 before the
Regulatory Authority.

The appellant has challenged the impugned order dated 18.06.2018
passed by the Regulatory Authority on the following grounds:--

(A) The Regulatory Authority while passing the impugned order has
acted in a manner that is unreasonable, arbitrary, capricious and
contrary to the principles of natural justice rendering the

impugned order liable to be quashed.



(B)

©)

(D)

(E)

(F)

(@)

(H)

The designated officer of RERA is not a duly constituted
Authority as per provisions contained under Section 20 read with
Section 21 of the Act 2016, as such the proceedings conducted by
such designated officer are not in accordance with the provisions

of the Act 2016 and the Rules framed thereunder.

The designated officer of the Regulatory Authority has no powers
under Sections 20 read with 21 of the Act 2016 to act as
Regulatory Authority, thus, the impugned order is without

jurisdiction and is liable to be set aside.

The Regulatory Authority while passing the impugned order has
failed to appreciate and consider the objections raised by the
appellant. The impugned order, in this view of the matter, is bad

in law and is liable to be set aside.

The Regulatory Authority while adjudicating upon the matter has
erred in law by misconstruing the facts of the present matter. The
relevant order is based on irrelevant considerations and has been
passed dehors law and facts rendering the impugned order liable

to be set aside.

The Regulatory Authority while passing the impugned order has
failed to appreciate that the appellant cannot be penalized with
interest when the appellant has never contravened the terms of the

Flat Buyer Agreement.

The Regulatory Authority has failed to appreciate that the
allotment of the unit has already been cancelled in the year 2012
and part payment has been made in the year 2012, therefore, cause

of action does not come under the Act 2016.

The Regulatory Authority has failed to appreciate that Bombay
High Court in Wirt Petition No. 2737 of 2017 has opined that the
provisions of the Act 2016 are prospective in nature. Further, the
penalty under Sections 18,38,59,60,61, 63 and 64 is to be levied
on account of contravention of the provisions of the Act 2016

prospectively and not retrospectively.
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()

(K)

(L)

M)

(N)

(O)

(P)

The Regulatory Authority has failed to appreciate that the
complaint does not fall within the purview of the Act 2016 in
view of the fact that the allotment was cancelled in the year 2012

and partial refund has been made.

The impugned order suffers from infirmities and is an outcome of
erroneous appreciation of law and facts and non-application of

mind.

The Regulatory Authority has proceeded in the matter with
material irregularity without appreciating the evidence in the

matter, thus causing severe miscarriage of justice to the appellant.

The Regulatory Authority has passed an unreasonable and non-
speaking order by directing the appellant to refund the amount
with 12% p.a. interest to the respondent without giving valid

reasons for the same.

The Regulatory Authority has failed to appreciate that the case of
the respondents was not that the appellant has denied compliance

of the terms of the Flat Buyer Agreement.

The Regulatory Authority committed grave error in granting the

relief of interest in favour of the respondents.

The Regulatory Authority erred and acted with material
irregularity by merely accepting the contention of the respondents
that the appellant had delayed in giving delivery of flat to the
respondents without considering the submissions and contentions

of the appellant and the documents on record.

The Regulatory Authority has failed to exercise the jurisdiction
vested in it, in so far as it has not considered the complaint and the
documents on record in its proper and legal perspective. The
Regulatory Authority has, thus, erred in fact and law rendering the

impugned order liable to be set aside.

The appellant has prayed for setting aside the impugned order dated
18.06.2018 passed in Complaint No. 1120173402 (Anshul Garg and Jtin
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Agarwal Vs. Parsvnath Developers Limited) passed by the Regulatory
Authority.

The respondents filed their objection/reply to the memo of appeal
wherein they submitted that in the year 2003-04 the appellant floated a
residential scheme in the name of ‘Parsvnath Privilege’ at plot no. 11 in
Sector Pi, Greater Noida and on 02.05.2006 the respondents booked a 3
BHK flat in the aforesaid scheme by paying the booking amount.

On 21.05.2007 a Flat Buyer Agreement was executed between the
parties and as per clause 1 of the Flat Buyer Agreement a 3 BHK Flat
No. T5-1202 in Tower T-5 having super area of 1855 sq.ft. was allotted

to the respondents.

As per Clause 2 (a) of the Flat Buyer Agreement dated 21.05.2007 the
basic price of the flat in question was Rs.54,72,000/- and as per Clause
10(a) of the said agreement the flat in question was likely to be

completed within a period of 36 months.

The appellant/promoter had taken a sum of Rs.29,42,072/- from the
respondents and when the construction of the flat was not completed
within assured period then the respondents demanded their deposited
amount along with interest whereupon the appellant/promoter refunded a
sum of Rs.17,98,552 from 15.05.2012 to 06.09.2012 and rest of the
principal amount i.e. Rs.11,43,520/- + interest has not been refunded by
the appellant despite repeated requests of the respondents. No legal
settlement was executed between the parties, rather the appellant builder
promised to give refund along with interest but the appellant failed to

commit its promise and committed gross negligence.

As per Clause 8(b) of the Flat Buyer Agreement dated 21.05.2007 if the
developer is not in a position to give possession of the flat, the buyer
shall have no claim of any kind whatsoever against the developer except
to refund of the amount paid with simple interest at the rate of 12% per
annum till the date of refund. As per terms and conditions of the
agreement the respondents were entitled for refund of their deposited

amount with interest at the rate of 12% per annum.



5.5

5.6

5.7

5.8

5.9

Since the appellant/promoter did not obey the terms and conditions of its
own agreement and did not refund the entire deposited amount and also
did not pay interest accrued upon deposited amount, then the
respondents filed complaint case before the Regulatory Authority. The
Regulatory Authority, after hearing both the parties, passed the
impugned order dated 18.06.2018 directing the appellant/promoter to
refund the balance amount and further pay interest @ 12% upon the

deposited amount from the respective dates of deposits.

After filing the appeal the appellant/promoter sent a mail dated
15.01.2019 to the respondents to negotiate and settle the issue.
Subsequently vide email dated 25.01.2019 the appellant/promoter was
ready to comply with the order of the Regulatory Authority dated
18.06.2018. The appellant/promoter was keen to settle the matter out of
court and gave an offer for monthly installments of Rs.5,00,000/- to the
respondents. Vide email dated 25.01.2019 the appellant/promoter gave
a chart mentioning total amount payable i.e. Rs.27,49,606/- to the
respondents but further deducted TDS amount of Rs.1,60,608.60/- while

such deduction is not permissible.

In response to the email dated 25.01.2019 the respondents refused to do
out of court settlement with the appellant/promoter and asked to pay the

decretal amount.

The appellant/promoter in pursuance of its email dated 25.01.2019 did
not refund any amount and in the meantime Recovery Certificate was
issued for non-compliance of the order dated 18.06.2019 and having no
option the appellant/promoter complied with RERA’s order dated
18.06.2018 and paid the total amount to Tehsildar Sadar, Gautam Budh
Nagar against the Recovery Certificate issued by RERA. The Tehsildar
Gautam Budh Nagar recovered a sum of Rs.27,49,606/- from the
appellant/promoter and sent the amount to RERA.

The Secretary, RERA released the amount of Rs.27,49,606/- in favour of
the respondents, as such full compliance of the order dated 18.06.2018
has been made and no balance amount is due upon the
appellant/promoter as per order dated 18.06.2018 and as per calculation
chart dated 25.01.2019 of the appellant/promoter.



5.10 The contents of the appeal are false and contrary to record and as such
the same are denied. The appellant builder complied with the order of
RERA dated 18.06.2018, as such the present appeal is liable to be

declared as infructuous.

6. The appellant/promoter did not file any reply to the objection of the

respondents to the memo of appeal.

7. Heard Sri Rajesh Chadha, learned counsel for the appellant and Sri

Vikas Agarwal, learned counsel for the respondents.

8. Before proceeding in the matter we deem it proper to examine the
provisions of Flat Buyer Agreement dated 21.05.2007. The relevant

provisions of the same are extracted as follows:--
PARSVNATH PRIVILEGE

FLAT BUYER AGREEMENT

THIS AGREEMENT is made at New Delhi on this 21" day of May, 07

1. Subject to the premises and covenants contained herein to be
observed and in consideration of the Buyer having agreed to pay
the Basic Price and other costs and charges as stipulated herein,
the Developer hereby agrees to sell/transfer/allot and the Buyer
agrees to acquire Residential Flat No. T5-1202 in Tower No. TS
having 1855 sq.ft. (approximately 172.33 sq. mtrs.) of super area
consisting of 3 Bed Rooms, 3 Toilets, Drawing/Dining, Kitchen
with utility, balconies, servant room with toilet, in the said
Complex to be known as “Parsvnath Privilege” (hereinafter
referred to as the said Flat” or “Residential Flat”) to be
developed and constructed on the said plot together with
proportionate undivided, unidentified, impartible interest in the
land underneath the Flat on lease hold basis for 90 years, w.e.f.
12" January 2007, with rights of usage of common areas and

facilities in the Complex.

2. (a) The basic price of the Flat shall be Rs.54,72,250/- (Rupees Fifty
Four Lac Seventy Two Thousand Two Hundred Fifty only)
calculated at the rate of Rs.2950/- per sq.ft. (equivalent to



Rs.31,754.48 per sq. mtr.) of super area of the flat to be reduced

or increased corresponding to actual area of the Flat at the time

of final measurement on completion of the Flat.

(b) Fifteen percent (15%) of the Basic Price shall constitute the

“Earnest Money”.

3. (¢)The Basic Price of the flat does not include charges for the

following which shall be payable additionally as and when

demanded by the Developer from time to time.

(i)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

Preferential Location Charges (PLC), as follows payable

as per the payment plan Annexure-1 .-

(a) Ground Floor Flats 7.5% of the basic price.

(b) First & Second Floors 5% of the basic price
(c) Top Floor with Terrace Rights 7.5% of the basic price.

Charges for reserved car parking spaces (One Covered Car

Parking Mandatory) mentioned in clause 2 (c) above.

Charges towards one time lease money/lease rent in respect
of the plot for 90 (ninety) years @ Rs.26/- per sq.ft. of super
area of the flat.

Stamp duty and other incidental charges payable directly to
the competent authority for registration and execution of
Conveyance/Tripartite Sub-Lease Deed of the Flat and/or

on the execution of this Agreement.

Cost towards installation of electricity meter, security

deposit, energizing charges etc.

Proportionate  charges  for  provision of  any
amenity/facilities not specifically mentioned in this
Agreement as may be required by any authorities or

considered appropriate by the Developer.

Any levies, taxes like service tax, turnover tax/VAT or any

other levies/taxes imposed by the Central or State



4. (a)

(b)

Government  or  any  authorities, related  to

development/construction of the Complex.

The Buyer has paid a sum of Rs.13,68,062/- (Rupees Thirteen Lac
Sixty Eight Thousand and Sixty Two only) towards the basic price
as on the date of signing of this agreement, the receipt of which
sum the Developer does hereby admit and acknowledge and the
Buyer agrees to pay the remaining basic price and other charges
in the manner indicated in the Payment Plan annexed hereto as
Annexure-1 to this Agreement. The Buyer has opted for Payment
Plan B of Annexure-1.

The Buyer shall make all payments through Account Payee
Cheques/Demand  Drafts in  favour of “PARSVNATH

DEVELOPERS LTD.”, payable at Delhi/New Delhi. Qutstation
Cheques shall not be accepted.

5. (a) Timely payment of the installments/amount due shall be the

(b)

essence of this Agreement. If payment is not made within the
period stipulated and/or the Buyer commits breach of any of the
terms and conditions of this agreement, the agreement shall be
liable to be cancelled. In the eventuality of cancellation, earnest
money being 15% of the basic price would be forfeited and the
balance, if any, would be refundable without interest. —On
cancellation of the agreement, the Buyer shall also be liable to
reimburse to the Developer the amount of brokerage paid, if any,
by the Developer towards the booking of the Flat. In any case,
all the dues, whatsoever, including interest, if any, shall be

payable before taking possession of the Flat.

In exceptional circumstances, the Developer may, in its sole
discretion, condone the delay in payment by charging interest at
the rate of 24% per annum on the amounts in default. In the event
of the Developer waiving the right of forfeiture and accepting
payment with interest, no right whatsoever, would accrue to any

other defaulting Flat Buyers.

8. (a) The Buyer has seen the plans, designs, specifications as displayed

in the office of the Developer showing the proposed buildings.
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These are tentative and the Developer may effect such variations,
modifications therein as it may, in its sole discretion, deem
appropriate and fit or as may be required by any authority. The
specifications to be used in the construction of the Flat are set out
in the Annexure-II to this Agreement and shall include their

equivalents.

(b) The area of the Flat agreed to be sold is provisional. If during the
course of construction or otherwise the number of the Flat or its
area or location changes, the final re-allocation will be done by
the Developer whose decision shall be final and binding on the
Buyer and the Buyer will have no claim on this account except
that the price would be payable on the basis of the revised area of
the Flat. In case for any reasons the whole or any part of the
project is abandoned and/or the Flat agreed to be sold herein is
deleted and by reasons thereof Developer is not in a position to
give possession of the Flat, the Buyer shall have no claim of any
kind whatsoever, against the Developers except to the refund of

the amount paid with simple interest at the rate of 12% per annum

till the date of refund.

10. (a) Construction of the Flat is likely to be completed within a period
of 36 (Thirty six) months from the date of commencement of
construction of the particular Block in which the Flat is located
on receipt of all requisite approvals including sanction of building
plans, environmental clearances etc. subject to force majeure and
restraints/restrictions from any courts/authorities, non availability
of building materials and any circumstances beyond the control of
the Developer and subject to timely payments by the Buyer. No
claim by way of damages/compensation shall lie against the
Developer in case of delay in handing over possession of the flat
on account of the said reasons. The Flat shall be deemed to be
completed for the purpose of this clause/agreement when the
Developer submits application/completion plans to authorities for
obtaining completion certificate, which may be for the Complex as
a whole or in parts. Possession of the Flat would be given only

on clearance of the entire dues payable by the Buyer to the
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Developer in terms of this Agreement and after execution of the

Tripartite Sub-Lease Deed.

On the basis of the pleadings on record and the submissions of learned

counsels for the parties, the admitted facts are as under:-

The appellant, in the year 2003-04 floated a residential scheme in the
name of ‘Parsvnath Privilege’ at plot no. 11 in Sector P1, Greater Noida.
The respondent, vide application dated 02.05.2006 applied for
registration of the flat and he was allotted flat bearing no. T5-1202
admeasuring 1855 sq.ft. at the cost of Rs.54,72,200/-. At the time of
booking, the respondent deposited a sum of 10,00,000/- and thereafter
total amount of Rs.29,42,072/- was paid by the respondents towards the
basic cost, lease money, covered parking and service tax, etc. Flat Buyer
Agreement was executed on 21.05.2007. As per Clause 10(a) of the Flat
Buyer Agreement, the construction of the flat was likely to be completed
within 36 months from the date of commencement of a particular block
in which the flat is located on receipt of all the requisite approvals
including sanction of building plans, environmental clearance, subject to

force majeure, etc.

As per the registration details of the project in question available on the
e-portal of the RERA, the original start date of the project is 20.10.2007
which was modified to 31.03.2012. The respondent/allottee applied for
cancellation of the allotment on 12.01.2012, seeking refund in
accordance with mutually agreed terms and conditions and the
appellant/promoter while cancelling the allotment of allottee/respondent,
refunded a sum of Rs. 17,98,552/- and an amount of Rs. 11,43,520/- was
to be required to be refunded by the promoter/appellant.

On account of non-refund of the demand, the respondent approached the
RERA by means of complaint no. 1120173402 giving the following

details:-

Complaint Detail Flat/Apartment/Plot No. Booked — T5 1202

Total Value of Flat/Apartment/Plot — 5472250.00

Amount Paid Till Date — 2942071.00

Date of completion as per Builder Buyer Agreement —31.01.2011
Date of possession as per Builder Buyer Agreement — 31.01.2011
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Delay(if any) — NO DELAY IN PAYMENT
Any Other Details — NA

The Regulatory Authority after examining the pleadings, directed the
promoter/appellant for refund of Rs. 11,43,552/- alongwith interest at
the rate of 12% p.a. from 01.05.2010 to 30.04.2010 and the penal
interest on the amount of Rs. 17,98,552/- at the rate of 12% p.a. from
01.05.2010 to 06.09.2012 taking a note that the allottee is to pay 24%
interest for delay and whereas the promoter will pay interest for delay at

the rate of Rs. 5/- per sq.ft. per month for delay in possession.

The appellant challenged the impugned order by means of instant appeal
on various grounds with the prayer for setting aside of the impugned
order dated 18.06.2018 passed in complaint no. 1120173402 (Shri
Anshul Garg & Shri Jatin Agarwal Vs. M/s Paarsvnath Developer Ltd.).

During the course of submissions on 11.11.2021, the learned counsel for
the respondent while justifying the 12% rate of interest submitted that
the same is in pursuance to Clause 8(b) of the Flat Buyer Agreement,
whereas the learned counsel for the appellant/promoter emphasized that
reliance of the respondent on Clause 8(b) doesn’t attract in the present

case as the project is still in process.

In order to examine the issues involved in the instant appeal and on the
basis of the record and submissions of learned counsels for the parties,

we deem it proper to frame the following questions:-

(1) Whether the project of the appellant/promoter is delayed?

(i) Whether the respondent is entitled for interest for the delay in
completion of the Project under the scheme of Act, 2016 and if yes,
what rate of interest is required to be paid by the Promoter to the
allottee?

(i11) Whether the grant of 24% interest by the Regulatory Authority to
the respondent relying on clause 8(b) of the Flat Buyer Agreement
dated 21.05.2007, is proper and justified as well as in consonance

with the provisions of the Act, 2016?

Question no. (i) is regarding determination as to whether there was a

delay.
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On the examination of the pleadings and record, it is evident that
while opting for construction linked payment plan, the
complainant/respondent booked a flat bearing no. T5-1202,
admeasuring 1855 sq.ft. in the project of the appellant, namely
Parsvnath Privilege, Greater Noida on 02.05.2006, and paid a total
amount of Rs.29,42,072/- against basic sale price of Rs.
54,72,250/- i.e. more than 53% of the basic cost of the flat to the
promoter. As per Clause 10(a) of the Flat Buyer Agreement, the
construction of the flat was likely to be completed within 36
months from the date of commencement of a particular block in
which the flat is located on receipt of all the requisite approvals
including sanction of building plans, environmental clearance,

subject to force majeure, etc.

As per the registration details of the project in question available
on the e-portal of the RERA, the original start date of the project
is 20.10.2007 which was modified to 31.03.2012. The
respondent/allottee applied for cancellation of the allotment on
12.01.2012, seeking refund in accordance with mutually agreed

terms and conditions.

The Hon'ble Supreme Court has time and again held that where
the buyer has to suffer on account of delay beyond a reasonable
time then he/she has to be compensated either by way of interest
or penalty and in this connection Hon'ble Supreme Court in M/s.
Fortune Infrastructure Vs. Trevor Dlima & Ors (2018) 55CC

442 observed as follows -

......... Moreover, a person cannot be made to wait
indefinitely for the possession of the flats allotted to
them and they are entitled to seek the refund of the
amount paid by them, along with compensation.
Although we are aware of the fact that when there was
no delivery period stipulated in the agreement, a
reasonable  time has to be taken into

consideration... ...
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Hon'ble Supreme Court in Civil Case No. 3182 of 2019 Kolkata
West International City Pvt. Ltd. Vs. Devashish Rudra , 2019(6)
SCALE 462 has observed that :-

...... it would be unreasonable to require a buyer to
wait indefinitely for the possession ...... "

It is an admitted fact that the promoter has failed in handing over
of the possession to the allottee/appellant within the stipulated

time and there has been a delay.

It is evident from the facts mentioned earlier that there has been a
delay in offering possession despite the allottee/appellant having
made payments on time. The Regulatory Authority in its order
dated 18.06.2018 has dealt with the delay part in detail and held

the promoter squarely responsible for it.

From the perusal of pleadings, it is clear that the promoter failed
to handover the possession of the wunit/flat and the
respondent/allottee applied for cancellation of the allotment on
12.01.2012, i.e. after the proposed date of delivery of possession.
The allottee cannot be made to wait indefinitely in the garb of
“proposed” date of completion. Thus, we hold that there was

delay. Question no. (iii) is decided accordingly.

Question no. (ii) relates to the entitlement of the respondent for the

interest on account of delay in completion of the Project under the

scheme of Act, 2016 and the rate of interest required to be paid by the

Promoter to the allottee for delay.

Section 18 of the Act, 2016 provides for return of amount, interest and

compensation. The provisions of Section 18 of the Act, 2016 are being

extracted as follows:--

“18. Return of amount and compensation.--(1) If the
promoter fails to complete or is unable to give
possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale
or, as the case may be, duly completed by the date
specified therein, or
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(b) due to discontinuance of his business as a
developer on account of suspension or revocation of
the registration under this Act or for any other reason,

he shall be liable on demand to the allottees, in case
the allottee wishes to withdraw from the project,
without prejudice to any other remedy available, to
return the amount received by him in respect of that
apartment, plot, building, as the case may be, with
interest at such rate as may be prescribed in this
behalf including compensation in the manner as
provided under this Act:

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.

(2) The promoter shall compensate the allottees in
case of any loss caused to him due to defective title of
the land, on which the project is being developed or
has been developed, in the manner as provided under
this Act, and the claim for compensation under this
subsection shall not be barred by limitation provided
under any law for the time being in force.

(3) If the promoter fails to discharge any other
obligations imposed on him under this Act or the rules
or regulations made thereunder or in accordance with
the terms and conditions of the agreement for sale, he
shall be liable to pay such compensation to the
allottees, in the manner as provided under this Act.”

12.1 The Hon’ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. And others Vs. Union of India
(2018)1 Bom R 558 observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an
apartment due to discontinuance of his business as a
developer on account of suspension or revocation of the
registration under the Act or for any other reason, he is
liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice
in this behalf including compensation. If the allottee
does not intend to withdraw from the project he shall be
paid by the promoter interest for every month's delay till
handing over of the possession. The requirement to pay
interest is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered
by the allottee who has paid for his apartment but has
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not received possession of it. The obligation imposed on
the promoter to pay interest till such time as the
apartment is handed over to him is not unreasonable.
The interest is merely compensation for use of money".

12.2 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs.

12.3

DLF Southern Homes Pvt. Ltd., reported in (2020) SCC Online
667 affirming the view taken in the Judgment in Pioneer’s case
(Supra) the Hon’ble Supreme Court held that the term of the
agreement authored by the Developer does not maintain a level
platform between the Developer and the flat purchaser. The
stringent terms imposed on the flat purchaser are not in
consonance with the obligation of the Developer to meet the time
lines for construction and handing over possession, and do not
reflect an even bargain. The failure of the Developer to comply
with the contractual obligation to provide the flat within the
contractually stipulated period, would amount to a deficiency of
service. Given the one-sided nature of the Apartment Buyer’s
Agreement, the consumer fora had the jurisdiction to award just
and reasonable compensation as an incident of the power to direct

removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the
provisions of Section 18 of the Act, 2016, in the case of M/S
Imperia Structures Ltd. Vs. Anil Patni and another, Civil Appeal
Nos. 3581-3590 of 2020, decided on 02.11.2020, in para 23,

observed as under:--

“23. In terms of Section 18 of the RERA Act, if a
promoter fails to complete or is unable to give
possession of an apartment duly completed by the
date specified in the agreement, the Promoter would
be liable, on demand, to return the amount received
by him in respect of that apartment if the allottee
wishes to withdraw from the Project. Such right of an
allottee is specifically made “without prejudice to
any other remedy available to him”. The right so

given to the allottee is unqualified and if availed, the
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money deposited by the allottee has to be refunded
with interest at such rate as may be prescribed. The
proviso to Section 18(1) contemplates a situation
where the allottee does not intend to withdraw from
the Project. In that case he is entitled to and must be
paid interest for every month of delay till the handing
over of the possession. It is upto the allottee to
proceed either under Section 18(1) or under proviso
to Section 18(1). The case of Himanshu Giri came
under the latter category. The RERA Act thus
definitely provides a remedy to an allottee who
wishes to withdraw from the Project or claim return

on his investment.”’

12.4 U.P. Government framed "Uttar Pradesh Real Estate (Regulation
and Development) (Agreement for Sale/Lease) Rules, 2018"
(hereinafter referred to as Rules, 2018), wherein under Rule 9.2(ii1)
and 9.3(1), the rate of interest payable by the promoter or by the
allottee respectively are defined in case of default by either of the

party. These Rules are extracted below :-

Rule 9.2(ii)

The Allottee shall have the option of terminating the
Agreement in which case the Promoter shall be liable to
refund the entire money paid by the Allottee under any head
whatsoever towards the purchase of the apartment, along with
interest at the rate equal to MCLR (Marginal Cost of Lending
Rate) on home loan of State Bank of India + 1% unless
provided otherwise under the Rules, within forty-five days of

receiving the termination notice:

Provided that where an Allottee does not intend to
withdraw from the Project or terminate the Agreement, he
shall be paid, by the Promoter, interest at the rate prescribed
in the Rules, for every month of delay till the handing over of
the possession of the Apartment/Plot, which shall be paid by
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the Promoter to the Allottee within forty-five days of it

becoming due.
Rule 9.3

The Allottee shall be considered under a condition of

Default, on the occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two)
consecutive demands made by the Promoter as per the
Payment Plan annexed hereto, despite having been issued
notice in that regard the Allottee shall be liable to pay interest
to the promoter on the unpaid amount at the rate equal to
MCLR (Marginal Cost of Lending Rate) on home loan of State
Bank of India + 1% unless provided otherwise under the

Rules. The Promoter must not be in default to take this

benefit.

On examination, we find that these Rules-2018 notified by U.P.
Government are in consonance with the definition of interest as
provided in Section 2(za) of the Act, in as much as that the interest
chargeable from the allottee by the promoter, in case of default in
payment as per demand, is equal to the rate of interest which the
promoter is liable to pay to the allottee, in case of default/delayed

possession on the part of promoter.

We have come across various orders of the Regulatory Authority
wherein it had granted interest at the rate of MCLR+1% per
annum in case of delayed projects and had an occasion to examine
the issue of rate of interest at MCLR+1% awarded by the
Regulatory Authority in Appeal No. 295 of 2019 (U.P. Avas
Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared
to the seller in the real estate market and therefore the



19

buyers/allottees have no choice but to sign on such "dotted
line", "one sided, unfair and unreasonable"” terms and
conditions/Agreements. We are therefore of the view that the
rate of MCLR +1% , as prescribed by the Government and as
being ordered by the Regulatory Authority, be payable from
the date of deposit of money in case the allottee wishes to
withdraw from the project;, and from the specified/expected
date of possession in case the allottee wishes to stay in the
project, would balance the equities and are just and fair and
will fall within the term "interest at such rate as may be
prescribed" as used in Sections 12, 18 & 19......... 7

12.7 It is important to mention herein that the Hon’ble Supreme
Court in Civil Appeal No. 4910-4941/2019 DLF Homes
Panchkula Pvt. Ltd. Versus D. S. Dhanda etc. etc. while
examining the issue of compensation, was pleased to observe as

under:-

“If compensation comprises of two parts, (i) by way of interest
on the deposited amount from the assured date (milestone
date) of completing construction and handling over possession
to the actual date of handling over possession, and, (ii)
lumpsum amount, we find nothing wrong in it. We do not agree
with the builder co.’s contentions that interest on the deposited
amount should not be provided since it is not a case of refund
but a case of delay in possession. The interest on the deposited
amount has to be viewed in the light of the purpose for which it
is intended. It is but a way of computing compensation for
delay in possession that is commensurate with the amount
deposited by the complainant, and here it has been computed
after adopting a milestone date as per the builder co.’s own
(unfair and deceptive) letter of 05.06.2013. There can be and
is no question of not agreeing to an endorsing the award of
interest from the said milestone date. Here we may however
add that the rate of interest also cannot be arbitrary or
whimsical, some reasonable and acceptable rationale has to
be evident, subjectivity has to be minimized, a logical
correlation has to be established. Albeit detailed arithmetic or
algebra is not required. Logical (to the extent feasible)
objective parameters should be adopted. Rounding off
simplification etc. to make the computation doable could be
adopted. We feel it appropriate that, considering that the
subject units in question are dwelling units, in a residential
housing project, the rate of interest for house building loan for
the corresponding period in a scheduled nationalized bank
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(take, State Bank of India) would be appropriate and logical,
and , if ‘floating’/ varying/different rates of interest were/ are
prescribed, the higher rate of interest should be taken for this
instant computation.”

12.8 Further, an allottee deposits amount under the hope and trust that
he/she will get the flat within the time schedule advertised at the
initial stage. There may be certain cases where allottees might be
residing in rented houses and they might have managed their
financial position in such a manner that after deposit of amount,
they will get flats of their own and thereafter they will be free
from payment of rent as then they will shift from rented houses to
allotted flats but on account of inordinate delay in delivery of
possession of allotted flats, their financial calculations and
legitimate expectations stand frustrated causing various types of
financial losses to them. On the other hand once the
promoter/builder made offers and same are accepted by the
allottees with legitimate expectation, the obligation cast upon the
promoter/builder is to complete the same within the time schedule
mentioned in the offer and if they fail to discharge the same the
affected allottees are entitled to the interest and/or compensation
for delayed delivery of possession, as the allottees have parted
with money which was earning interest. If an allottee chooses to
remain in the project and in case the allottee seeks refund then he
is entitled for interest on the deposited amount and/or
compensation in accordance with the provisions of the Act 2016,
which in our considered view will be in accordance with the

principles of equity as well.

It 1s our considered view that drawing light from the Rules of
2018, and the fact that often and allottee/buyer has to supplement
his savings by taking loan at the MCLR percent interest
(compound), the simple rate of interest at MCLR+1 percent
balances the equities and is in line with the word and spirit of the
Act and can be taken as “interest at such rate as may be

prescribed” as mentioned in Sections 12,18 and 19 of the Act, till
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the rate of interest for the purpose is notified by the State

Government.

12.9 The Hon’ble Supreme Court vide its judgments (i) Civil Appeal
No. 3182 of 2019 Kolkata West Industrial City Pvt. Ltd. Vs.
Devashish Ryudra, (ii) Civil Appeal No. 3207 & 3208 of 2019
Marvel Omega Builders Pvt. Ltd. & others Vs. S. Wiharis
Gokhale & others, (iii) (2018)5 SCC 442 Fortune Infrastructure
and another Vs. Trevor D. Lima & others and (iv) (2007)6 SCC
711 Bangalore Development Authority Vs. Syndicate Bank was
pleased to observe that it would be unreasonable to require the
allottee to wait indefinitely for possession of the unit and the
allottee is entitled to seek refund of the amount paid by him along

with compensation.

12.10 On the basis of aforesaid analysis the question no. (i) is answered

in affirmative in favour of respondent.

Question no. (iii) 1s regarding the grant of 24% interest by the

Regulatory Authority to the respondent relying on the provision of
clause 8(b) of the Flat Buyer Agreement.

13.1 In order to appreciate the issue we deem it proper to examine the
relevant clauses of the Flat Buyer Agreement dated 21.05.2007
executed between the appellant and the respondent. Clause 5(a)
of the Flat Buyer Agreement provides that timely payment of the
installments/amount due shall be the essence of the agreement. If
payment is not made within the period stipulated and/or the buyer
commits breach of any of the terms and conditions of the
agreement, the agreement shall be liable to be cancelled. In the
eventuality of cancellation, earnest money being 15% of the basic
price would be forfeited and the balance, if any, would be
refundable without interest. On cancellation of the agreement, the
buyer shall also be liable to reimburse to the developer the amount
of brokerage paid, if any, by the developer towards the booking of
the flat. In any case, all the dues, whatsoever, including interest,

if any, shall be payable before taking possession of the flat.
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Clause 8(b) of the Flat Buyer Agreement provides that in
exceptional circumstances, the developer may, in its sole
discretion, condone the delay in payment by charging interest at
the rate of 24% per annum on the amounts in default. In the event
of the developer waiving the right of forfeiture and accepting
payment with interest, no right, whatsoever, would accrue to any

other defaulting flat buyers.

As per clause 10(a) of the Flat Buyer Agreement construction of
the flat was likely to be completed within a period of 36 months
from the date of commencement of construction of the particular
Block in which the flat is located, on receipt of all requisite
approvals including sanction of building plans, environmental
clearances etc. subject to force majeure and restraints/restrictions
from any court/authorities, non availability of building materials
and any circumstances beyond the control of the developer and
subject to timely payment by the buyer. No claim by way of
damages/compensation shall lie against the developer in case of
delay in handing over possession of the flat on account of the said

reasons.

Clause 10(c) of the Flat Buyer Agreement provides that in case of
delay in construction of the flat beyond the period as stipulated
subject to force majeure and other circumstances as mentioned in
clause 10(a), the developer shall pay to the buyer compensation @
Rs.53.82 per square meter or at the rate of Rs.5/- per square feet of
the super area of the flat per month for the period of delay.
Likewise, if the buyer fails to settle the final account of the flat
within 30 days from the date of issue of the final call notice, the
buyer shall be liable to pay the developer holding charges @
Rs.53.82 per square meter or Rs.5/- per square feet of super area

of the flat per month on expiry of 30 days’ notice.

On examination of the clauses of the aforesaid Flat Buyer
Agreement, it reveals that 24% interest was to be paid if the
developer in its sole discretion condones the delay in making

payment of the installments/amount due as per the schedule
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indicated in the agreement and there is specific provision in the
agreement for making payment on account of delay in
construction of flat beyond the period stipulated in the agreement
subject to force majeure or other circumstances mentioned in
clause 10(a) at the rate of Rs.53.82 per square meter or at the rate
of Rs.5/- per square feet of the super area of the flat per month for
the period of delay and similar liability has been cast upon the
buyer if he fails to settle the final account of the flat within 30

days from the date of issue of final call notice.

The Regulatory Authority though has not specifically stated in its
order dated 18.06.2018 regarding reliance on the provisions of
Section 2(za) of the Act, 2016, but apparently relying on the said
provision, directed for 12% interest on the amount deposited by
the respondent without giving any reasons for determination of
12% interest and mentioned in its order that as per clause 8(b) of
the Flat Buyer Agreement in case of default in payment of the
installments the allottee has to pay 24% interest. The Regulatory
Authority while directing for payment of 12% interest for the
delay on the amount deposited by the respondent also ignored the
provisions of clause 10(c) of the Flat Buyer Agreement where
compensation to the buyer has been provided at the rate of
Rs.53.82 per square meter or at the rate of Rs.5/- per square feet of
the super area of the flat per month for the period of delay in
construction of the flat beyond the period stipulated in the
agreement subject to force majeure and other circumstances
mentioned in clause 10(a) of the agreement and the Regulatory
Authority was required to examine clause 8(b) and 10-(c) of the
agreement alongwith the provisions of the Act, 2016 while

deciding the complaint of the respondent.

In the light of the above analysis, we are of the view that the rate
of interest awarded in the Regulatory Authority’s order dated
18.06.2018, at the rate of 12% 1is without any basis, and

accordingly the question no. (v) is decided against the respondent.
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During the course of argument, learned counsel for the appellant
submitted that the grievance of the appellant is only with respect to rate
of interest awarded by the RERA and he is agreeable to the rate of
interest at the rate of MCLR+ 1 percent, which RERA is providing for
delay possession or refund of the amount. Learned counsel for the
appellant also informed that as per the order of RERA, the entire amount
has been recovered during the recovery proceedings and perhaps the
same has also been paid by the Regulatory Authority to the respondent.
Learned counsel for the respondent while justifying the 12% interest in
pursuance to Clause 8(b) of the Agreement submitted that vide different
emails in 2019, the appellant assured for the compliance of the RERA
order and now pressing for the rate of interest is not justifiable and the

present appeal deserves to be dismissed.

On query, it has been informed by learned counsel for the appellant that
till date the OC/CC has not been received by the appellant. He also
submitted that the project is in process and the reliance of the respondent
on Clause 8(b) does not attract in the present case. He also placed
reliance on the judgment passed by this Tribunal in Appeal No.
503/2020 (Parsvnath Developers Ltd. Vs. Pankaj Agarwal).

It has been informed by the learned counsel for the appellant that the
amount as per impugned order has been recovered during the execution
proceedings, therefore in the interest of justice, the amount received by
the respondent over and above at the rate of MCLR+ 1% deserves to be
refunded by the respondent alongwith interest for the period during
which the said amount remained with the respondent. Appreciating the
submissions of learned counsels for the parties and their agreement with
respect to the admissibility of rate of interest at the rate of MCLR+ 1%
for delay, we are of the considered view that the respondent is required
to refund the excess amount recovered from the appellant in pursuance
to the impugned order after getting it calculated from the Chartered

Accountant.

In view of the aforesaid analysis, we are of the considered view that
grant of 12% interest by the Regulatory Authority for delay was not in
accordance with scheme of the Act and Rules of 2016. Accordingly,
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while allowing the appeal, we modify the rate of interest from 12%
to MCLR+ 1 percent.

16.1 Accordingly, the rate of interest in the impugned order dated
18.06.2018 will be read as MCLR+ 1 percent.

16.2 The respondent is directed to refund the excess amount after
getting it calculated from the CA within 45 days from passing of
this order, failing which the appellant will be at liberty to
approach RERA for execution of this order for refund of the
excess amount received by the respondent in pursuance to the

impugned order of the Regulatory Authority.
16.3 Rest of the directions is upheld.

16.4 No orders as to cost.

Dated: 28.09.2022
GauravSri/- (K.K. Jain) (D.K. Arora)



