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On behalf of applicant an application for condonation of delay 
supported with affidavit dated 20.08.2019 has been filed with the following 
submissions: 
 

1. The copy of the impugned order dated 07.04.2018 was not served upon the 

appellant and the impugned order was also not uploaded on the website of 

Real Estate Regulatory Authority, Uttar Pradesh.  

1.1 It is submitted that Writ Petition No. 17900 of 2018 was filed on 

21.05.2018 by the appellant challenging the improper establishment of 

the Real Estate Regulatory Authority in the State of Uttar Pradesh, before 

the Hon’ble High Court at Allahabad. The above said Writ Petition along 

with four other Writ Petitions bearing No. 7075 of 2019, 7709 of 2019, 

7710 of 2019 and 7712 of 2019 wherein the appellant herein had 

challenged Recovery Citations issued in purported compliance of the 

orders passed by RERA were dismissed by the Hon’ble High Court vide 

its orders dated 06.03.2019 and 07.03.2019.  



1.2 The appellant herein preferred five Special Leave Petitions bearing no. 

9260 of 2019, 9673 of 2019, 9720 of 2019, 9583 of 2019 and 9328 of 

2019 before the Hon’ble Supreme Court against the orders  dated 

06.03.2019 and 07.03.2019 passed by the Hon’ble High Court. The 

Hon’ble Supreme Court on 16.04.2019 was pleased to issue notice in all 

the five Special Leave Petitions and stayed the order dated 07.03.2019 

passed by the Hon’ble High Court whereby it dismissed the three Writ 

petitions filed by the appellant herein challenging the Recovery Citations 

issued in purported compliance of the orders passed by the RERA. The 

said Special Leave Petitions are still pending adjudication before the 

Hon’ble Supreme Court and as such the issue of improper establishment 

of RERA and this Hon’ble Tribunal is still sub-judice before the Hon’ble 

Supreme Court.  

1.3 After the notification dated 27.02.2019 issued by the State of Uttar 

Pradesh, for establishment of this Hon’ble Tribunal whereby the 

designated appellant Tribunal was seized from acting as an appellate 

Tribunal and this Hon’ble Tribunal was not functional, there was no 

Appellate Tribunal to prefer an appeal against the order passed by the 

RERA. In the meanwhile the appellant herein approached the RERA and 

filed an application on 28.05.2019 under Section 39 of the Act seeking 

rectification of the impugned order dated 07.04.2018. The RERA first 

listed the said application on 25.06.2019 without giving any notice to the 

appellant herein. Thereafter vide notice dated 22.07.2019 it came to the 

knowledge of appellant from the website of RERA that the appellant was 

required to appear before RERA on 31.07.2019 to put its case against the 

complaint filed by the respondent no.1. The matter before RERA could 

not be taken up on 31.07.2019 and the next date was fixed for hearing on 



14.08.2019. On 14.08.2019 the appellant appeared before RERA and 

argued on its application. However, RERA did not pass any written order 

on the said application.  

1.4 From the above, it is evident that the matter of improper establishment of 

the Uttar Pradesh Real Estate Appellate Tribunal and the designation of 

Uttar Pradesh State  Transport Appellate Tribunal to act as Uttar Pradesh 

Real Estate Appellate Tribunal was sub-judice before the Hon’ble High 

Court in the Writ Petition no. 17900 of 2018 from 21.05.2018 to 

06.03.2019. The said matter is still sub-judice before the Hon’ble 

Supreme Court. Thereafter, there was no Appellate Tribunal before 

which the appellant could file an appeal. Further to this, the application 

for rectification of the order dated 07.04.2019 was pending before the 

RERA and have not yet been decided. It is submitted that the RERA is 

not deciding the application of the appellant herein and the Recovery 

Citation issued in consequent thereto will get executed and thus, the 

appellant is constrained to approach this Hon’ble Tribunal seeking stay of 

the impugned order dated 07.04.2018 and Recovery Citation dated 

03.08.2019 issued in purported compliance of impugned order dated 

07.04.2018 by the Tehsildar, Dadri. 

1.5 In the circumstances narrated above particularly the order of Hon’ble 

High Court dated 07.03.2019 passed in Writ Petition No. 7709, 7710 and 

7712 of 2019 keeping under consideration wherein the Hon’ble High 

Court has observed that in case there is an application for condonation of 

delay, the same shall be considered by this Hon’ble Tribunal. It is 

submitted that the Hon’ble Supreme Court is seized of the matter of 

improper establishment of RERA and as such the matter is still sub-

judice. It is most respectfully prayed to this Hon’ble Tribunal that the 



instant appeal should be treated to be within the limitation specified in 

sub-section(2) of Section 44 read with section 14 of the Limitation Act, 

1963. However, without prejudice the above, the appellant herein with 

abundant caution is also filing an application for condonation of delay in 

filing the instant appeal.     

1.6 However, Writ Petition No.17900 of 2018 was filed on 21.05.2018 by the 

appellant challenging the notification dated 03.05.2017 whereby an 

officer was designated to act as Regulatory Authority which was 

amended vide order dated 09.06.2017. In the said Writ Petition orders 

directing different development authorities were also challenged. The 

said Writ Petition was decided by the Hon’ble High Court on 06.03.2019. 

The relevant portion of the said order is as under: 

“In view of the notification issued on 27.02.2019, the appeal 
against an order passed by the Real Estate Regulatory Authority 
shall be heard by U.P. State Transport Appellate Tribunal till the 
establishment of Appellate Tribunal under the U.P. Real 
(Regulation and Development) Act, 2016 and therefore, we dispose 
of this writ petition with the liberty to the petitioners to file an 
appeal under Section 44 of the U.P. Real Estate (Regulation and 
Development) Act, 2016 along with an application for condonation 
of delay in case the delay condonation application is filed, the same 
may be considered and decided on its own merit”.  

1.7 In the circumstances narrated above, the appeal should be treated to be 

within the limitation specified in sub-section(2) of Section 44.  

1.8 Though as per submission of the appellant the appeal is within the 

limitation specified in the Act but on safer side and as per direction of 

Hon’ble High Court, Allahabad vide order dated 07.03.2019, application 

for condonation of delay under Section5 read with Section 14 of the 

Limitation Act is also being filed separately.  



1.9 Without prejudice to the submission made above and without prejudice to 

legal rights accruing therefrom, it is submitted that if the limitation period 

for filing appeal is counted on the basis of impugned order dated 

07.04.2018, the appeal should have been filed by 04.06.2018 but the 

same is being filed on 20.08.2019 and as such it can be said that there is a 

delay of 443 days in filing the appeal. However, excluding the period 

during which the matter remained sub-judice before the Hon’ble High 

Court (21.05.2018 to 06.03.2019 = 289 days) and before Hon’ble 

Supreme Court (25.03.2019 to 20.08.2019 = 148) as per provisions of 

limitation Act, the delay in filing the appeal is only 6 days [443-

289+148=6] days which is negligible.  

1.10 The reason to condone the delay is sufficient because of non-

establishment/non-functioning of Appellate Authority competent to hear 

appeal as also matter being sub-judice before Hon’ble High Court and 

now before Hon’ble Supreme Court.  

1.11 Further the Hon’ble High Court vide its order dated 07.03.2019 has 

directed this Hon’ble Tribunal to consider the request for condonation of 

delay on merits.  

1.12 In view of above stated facts and circumstances, it is therefore, most 

respectfully prayed that this Hon’ble Appellate Tribunal may be pleased 

to : 

a)Condone the delay of 6 days in filing the instant appeal; and  

b) Admit the appeal of the appellant; and  

c) Pass any other order or direction as this Hon’ble Tribunal may deem 

fit in the facts and circumstances of the instant case.  

REPLY AGAINST DELAY CONDONATION APPLICATION 



2. The respondent has filed a reply dated 14.11.2019 supported with affidavit 

against the said delay condonation application with the following 

contentions: 

2.1 At the outset, it is submitted that the appeal is time barred by limitation 

and is a desperate and belated attempt by the appellant to evade its 

liability to pay the required amount as per the impugned order. It is 

further submitted that there is no sufficient ground stated in the 

application under reply which proves that delay can be condoned.  

2.2 The appellant failed to approach the Hon’ble Tribunal within the time 

frame of 60 days from the date of impugned order i.e. 07.04.2018 

(“Impugned Order”). The appellant has contended in the present 

appeal/application that the instant Hon’ble Tribunal was not constituted 

when the impugned order was passed, however it is pertinent to note that 

by virtue of the notification issued by Government of U.P. on 

24.01.2018, it was inter-alia notified that the appeal against an order 

passed by the Real Estate Regulatory Authority shall be heard by U.P. 

State Transport Authority till the establishment of Appellate Authority 

under U.P. RERA. The appellant, however, did not approach the said 

forum deliberately for months. Subsequently, the appellant could have 

approached the Hon’ble Tribunal when it was constituted but failed to 

approach the Hon’ble Tribunal even after the lapse of 6 months from 

constitution. 

2.3 Further, it is submitted that the impugned order was in any case 

published on the website of the U.P. RERA shortly after being passed. 

During the final hearing in the matter before the UP RERA, the counsel 

for the appellant was present and was specifically informed that the UP 

RERA would pass the final order on the complaint filed by respondent 



no.1 within a week or so. Further, the appellant should have diligent 

enough to get the copy of the impugned order in order to seek further 

recourse under law if it wanted to.  

2.4 It is submitted that the appellant may have filed several Writ Petitions 

before the Hon’ble High Court at Allahabad, challenging the improper 

establishment of the proper Real Estate Regulatory Authority in the State 

of Uttar Pradesh, however, the said Writ Petitions were rightly dismissed 

by the Hon’ble  High Court at Allahabad by stating that the U.P. State 

Transport Appellate Authority Tribunal has been assigned to function as 

Appellate Tribunal for RERA. Therefore, the appellant could have 

approached the said Appellate Tribunal against the various orders passed 

by U.P. RERA. The Hon’ble High Court further held that in case of any 

delay, the application for the condonation of delay be filed for that point 

of time yet the appellant did not approach the said forum. The Hon’ble 

High Court further stated that the condonation of delay application can 

only be filed for the time when the Tribunal was not constituted. The 

appellant is, therefore, deliberately misinterpreting the aforesaid order.  

2.5 The appellant further challenged the aforesaid orders passed by Hon’ble 

High Court in various writ petitions before the Hon’ble Supreme Court of 

India by way of Special Leave Petition. It is wrong and denied that the 

order passed by Hon’ble Supreme Court vide dated 16.04.2019 staying 

the order passed by the Hon’ble High Court, Allahabad, has no bearing 

on the filing of instant appeal. Moreover, the respondent no.1 is not even 

a party to the case sub-judice before the Hon’ble Supreme Court and also 

the Hon’ble Supreme Court has only stayed the order dismissing the 

petition by the Hon’ble High Court, Allahabad, however, no stay is being 

granted on the recovery proceedings. Therefore, by no means the said 



order passed by Hon’ble Supreme Court restricted the appellant to file 

the instant appeal, so the delay cannot be condoned.  

2.6 Pertinently, the application dated 28.05.2019 preferred by the appellant 

under Section 39 of the U.P. RERA Act purportedly seeking rectification 

of the impugned order is nothing but a desperate attempt by the appellant 

to evade their liability to pay off the amount as per the impugned order. 

The appellant has filed the application under Section 39 of the U.P. 

RERA Act on mere typographical error in the complaint and only in 

order to delay the implementation of the impugned order. It is further 

submitted that the respondent no.1 was not informed about the said 

application being filed, and even the copy of the application was not 

served to the respondent no.1.  

2.7 It is further submitted that the present appeal is barred by limitation and 

is a desperate attempt by the appellant to evade its liability to pay the 

required amount as per the impugned order and recovery citation. It is 

settled law that in case of party is found to be negligent, or for want of 

bonafide on his part in the facts and circumstances of the case, or found 

to have not acted diligently or remained inactive, there cannot be a 

justified ground to condone the delay. Condonation of delay thus, cannot 

be sought as a matter of right and the court/authority has to be satisfied 

that the reasons for seeking condonation are genuine. In the present case, 

not only no valid grounds have been given by the appellant in the appeal 

under reply and/or the application filed along with the appeal seeking 

condonation of delay but there is a complete lack of bona fide on the part 

of the appellant. There has no sufficient cause that prevented the 

appellant from approaching the present appellate body within time. In 

any case, the appellant was wrongly calculated the period of delay as 



only 6 days whereas the actual delay is much more. The appeal under 

Reply is therefore, a gross abuse of the process of law and condoning the 

delay in the matter would amount to completely disregarding the 

statutory provisions in this regard. The appeal under reply thus, ought to 

be dismissed by this Hon’ble Appellate Tribunal qua the respondent no.1 

at the threshold with exemplary costs since no case is made out to either 

condone the delay or exclude the time period in terms of Section 14 of 

the Limitation Act.  

2.8 As per the aforesaid reasons, the instant application does not show the 

sufficient cause in order to be entitled for condonation of delay. 

Therefore, the appeal is time barred by the limitation.  

3. Appellant has filed objection dated 17.12.2019 against reply to the delay 

condonation application with the following submissions :  

3.1 The averment made in reply to the delay condonation application is 

denied that the appeal filed is time barred and belated attempt by the 

appellant to evade its liability. It is denied that appellant does not have 

sufficient grounds in its condonation application.  

3.2 The appellant did not file the appeal before the Designated appellate 

Tribunal established by the notification dated 24.01.2018 by the State of 

Uttar Pradesh because such designation was improper and the 

constitution of the same was challenged by the appellant before the 

Hon’ble High Court at Allahabad vide Writ Petition no. 17900 of 2018 

filed on 21.05.2018 on the ground that the designation of Appellate 

Tribunal under first proviso to Section 43(4) was to be done within a 

period of one year from 01.05.2016 i.e. by 30.04.2017, however, the 

notification for designation of Appellate Tribunal was issued on 

24.01.2018, i.e. after expiry of prescribed period. It is further submitted 



that the instant Hon’ble Tribunal was not constituted at the time when the 

said impugned order was passed and hence there was no Appellate 

Tribunal available to the appellant to file the instant appeal. 

3.3 According to Section 44(2) of Real Estate (Regulation and Development) 

Act, 2016 an appeal against an order can be filed once such order is 

received by the aggrieved person. It is submitted that the order was never 

served upon the appellant. It is further submitted that uploading of order 

does not amount to be received as the same was never served upon the 

appellant as required under law referred above. Moreover, the respondent 

in her reply has specifically not stated as to on which date, the impugned 

order was uploaded on the website of RERA. Hence, the respondent is 

legally debarred to say that the instant appeal is barred by time.  

3.4 The appellant has challenged the dismissal order of the Hon’ble High 

Court at Allahabad before the Hon’ble Supreme Court and the Hon’ble 

Supreme court was pleased to issue the notice to the respondent and 

stayed the operation of the judgment and order by the Hon’ble High 

Court. Therefore, the issue of improper establishment of Designated 

Appellate Tribunal is still sub-sub-judice before the Hon’ble Supreme 

Court and same is pending to be adjudicated. Moreover, the operation of 

order passed by the Hon’ble High Court,  Allahabad dated 07.03.2019 

has been stayed by the Hon’ble Supreme Court vide its order dated 

16.04.2019. Hence, the dismissal of writ by the High Court stands stayed 

and it shall be legally presumed that Writ challenging the validity of 

designated Appellate Tribunal is pending before the Hon’ble High Court.  

3.5 It is submitted that the staying of the operation of the impugned judgment 

and order passed by Hon’ble High Court at Allahabad by the Hon’ble 

Supreme Court clearly suggests that the issue of improper establishment 



of Real Estate Regulatory Authority in the State of Uttar Pradesh has not 

been resolved  and still pending for adjudication. Judicial propriety 

demands that the said issue to be resolved before any order to be passed 

by the learned authority. Since the issue of proper establishment of 

RERA is sub-judice, hence any order passed by the learned Authority is 

not maintainable. It is further submitted that the recovery proceedings are 

the continuation of the order passed by the learned Authority, since the 

order is not maintainable, recovery proceedings are not enforceable.  

3.6 The rectification application filed by the appellant under section 39 of 

RERA Act is denied as it is a desperate attempt to evade appellant’s 

liability. It is further denied that appellant has filed the application under 

Section 39 of U.P. RERA Act on mere typographical error in the 

complaint and only in order to delay the implementation of impugned 

order. It is submitted that State of Uttar Pradesh issued notification dated 

27.02.2019 for the establishment of Hon’ble Tribunal and seized the 

power of the Designated Appellate Tribunal, however, the Hon’ble 

Tribunal was not functional and therefore, there was no Appellate 

Tribunal to prefer an appeal against the order passed by the RERA. Since 

there was no Appellate Tribunal available to the appellant to file appeal 

against the impugned order, the appellant filed rectification application 

dated 28.05.2019 under section 39 of RERA Act. It is submitted that the 

said application was first listed on25.06.2019 without giving any notice 

to the appellant from the website of RERA that the appellant was 

required to appear before RERA on 31.07.2019 to put its case against the 

complaint filed by the respondent no.1. The matter could not be taken up 

on 31.07.2019 and next date of hearing was fixed on 14.08.2019. It is not 

in the knowledge that why the no notice was issued to the respondent 



no.1 for the said hearing. No order has been passed upon the application 

under section 39 till date. Hence, the appeal is well within time. It is 

needless to submit that application under Section 39 should be legally 

treated to be in continuity with the impugned order. Factually speaking 

question of computation of limitation period does not arise in the instant 

matter.     

3.7 It is denied that the present appeal is barred by the limitation and is a 

desperate attempt by the appellant to evade its liability. It is submitted 

that the appellant had acted bona-fide in fact and circumstances of the 

case. It is submitted that there are sufficient grounds for delay in filing 

the instant appeal before the Hon’ble Tribunal. It is further submitted that 

the appellant diligently raised the issue of improper establishment of 

RERA and Designated Appellate Tribunal before the Hon’ble High Court 

and Hon’ble Supreme Court within the specific time period and in the 

absence of appellate tribunal also filed the rectification application under 

section 39 of RERA. The act of the appellant clearly shows that appellant 

has not delayed the process of adjudication but diligently brought the 

issue before the Hon’ble Court.  

3.8 It is denied that the condonation application does not show sufficient 

cause of action in order to be entitled for condonation of delay. It is 

submitted that the condonation application filed by the appellant 

categorically shows the reason of delay of filing the instant appeal and 

hence, same should be allowed.  

3.9 Further, it is submitted that it is wrong on the part of the respondent to 

say that to avoid payment under Section 43(5), different legal actions like 

filing of application under Section 39, filing of Writ petition and SLP, 

were taken. As per law, no pre-deposit is required in an appeal filed 



under section 44 is the substantive law regarding filing of appeal whereas 

provisions of Section 43(5) does not fall within the category of 

substantive law. Had the intention of the appellant not to make any 

deposit, it would not have deposited the entire amount covered in 

impugned order.    

4. We heard the arguments of learned counsel for the parties and perused the 

whole records.  

5. It was the main submission of the learned counsel for the appellant that he has 

challenged the improper establishment of Real Estate Regulatory Authority in 

State of Uttar Pradesh as well as Recovery Citation issued in pursuance of the 

RERA order before the Hon’ble High Court, Allahabad. The Hon’ble High 

Court, Allahabad dismissed the writ petition vide order dated 06.03.2019 and 

07.03.2019 giving liberty to the appellant-petitioner to file an appeal along 

with delay condonation application before the Tribunal. Thereafter the 

appellant preferred the Special Leave Petitions before the Hon’ble Supreme 

Court against the order passed by the Hon’ble High Court, Allababad.  

6. The Hon’ble Supreme Court vide order dated 16.04.2019 was pleased to issue 

notice in all Special Leave Petitions and stayed the order of the Hon’ble High 

Court.  

7. The learned counsel further submitted that Special Leave Petitions are still 

pending for adjudication before the Hon’ble Supreme Court. He also submitted 

that in meanwhile, he approached the Regulatory Authority on 28.05.2019 for 

rectification of the impugned order dated 07.04.2018 but the same is still un-

disposed. There is hardly delay of 06 days in filing the instant appeal and the 

same is liable to be condoned.  



8. Learned counsel for respondent submitted that the appeal is highly belated. 

By way of this appeal, the appellant wants to evade its liability to pay the 

required amount as per impugned order dated 07.04.2018. He further submitted 

that the applicant has not shown any sufficient cause in condoning the delay. 

Hence, the same is liable to be rejected.  

9. Before proceeding further, we perused Section 44(2) of the Act, 2016 

which is reproduced as below: 

“44 (2) Every appeal made under sub-section (1) shall be 
preferred within a period of sixty days from the date on 
which a copy of the direction or order or decision made 
by the Authority or the adjudicating officer is received 
by the appropriate Government or the competent 
authority or the aggrieved person and it shall be in such 
form and accompanied by such fee, as may be 
prescribed: 

  Provided that the Appellate Tribunal may entertain any 
appeal after the expiry of sixty days, if it is satisfied that 
there was sufficient cause for not filing it within that 
period.” 

 From the aforesaid provisions of Section 44 (2), the following inferences 
can be drawn:  

i. The period of limitation is sixty days and the appeal shall be 
preferred within a period of sixty days.  

ii. The period of limitation shall be counted from the date on which a 
copy of the impugned direction or order or decision given by the 
authority or the adjudicating officer is received.  

Now, we have to examine: Whether the applicant has sufficiently 
explained the delay in filing the instant appeal? 

10. The expression ‘sufficient cause’ cannot be described in any 

straightjacket formula. Existence of sufficient cause depends on the facts 

and circumstances of the each case. As to whether there exists sufficient 



cause or not is an issue which has to be decided by this Tribunal. In this 

regard, we perused the whole record. 

11. From the perusal of record, it is obvious that the impugned judgment and 

order was passed on 07.04.2018 by Vice-Chairman Development 

Authority Pilakhua, Hapur but when the order was uploaded is not 

mentioned on the RERA website. The copy of order is also not served 

upon the appellant as it is averment of the appellant’s counsel. After 

coming to know about the impugned judgment and order dated 

07.04.2018, the appellant on 21.05.2018 challenged the improper 

establishment of the Real Estate Regulatory Authority in State of U.P. 

before the Hon’ble High Court at Allahabad vide Writ Petition No. 

17900 of 2018. The appellant in this writ petition No. 17900 of 2018 and 

in  4 other Writ Petitions bearing nos. 7057 of 2019, 7709 of 2019, 7710 

of 2019 and 7712 of 2019 also challenged the Recovery Citation issued 

in compliance of the order passed by RERA. Disposing the writ petition 

nos. 17900/2018 and 7057/2019, the Hon’ble High Court Allahabad vide 

order dated 06.03.2021 has observed as follows: 

12. “In view of the notification issued on 27.02.2019, the appeal against an 
order passed by the Real Estate Regulatory Authority shall be heard by 
U.P. State Transport Appellate Tribunal till the establishment of 
Appellate Tribunal under the U.P. Real Estate (Regulation and 
Development) Act, 2016 and therefore we dispose of this writ petition 
with the liberty to the petitioners to file an appeal under Section 44 of 
the U.P.  Real Estate (Regulation and Development) Act, 2016 along 
with an application for condonation of delay. In case the delay 
condonation application is filed, the same may be considered and 
decided on its own merit.”  
 



13. The Hon’ble High Court on 07.03.2019 while disposing the writ petition 

nos. 7709/2019, 7710/2019 and 7712/2019, wherein the petitioner has 

challenged the order of Real Estate Regulatory Authority dated 

03.01.2018 as well as order dated 22.03.2018 and the Recovery Citation 

dated 18.02.2019 has held as below:  

14. “The writ petition is, accordingly, dismissed. However, the petitioner 
may approach the Regulatory Tribunal against the orders impugned as 
well as against the recovery citation. In case there is any delay, the 
application for condonation of delay be also considered and the 
appropriate orders be passed.” 
  

15. As per appellant, there is delay of total 443 days but out of these 443 

days the matter remained subjudice during the period of 21.05.2018 to 

06.03.2019=289 days before the Hon’ble High Court and before the 

Hon’ble Supreme Court the matter remained subjudice during the period 

of 25.03.2019 to 20.08.2019=148 days. In other words, the matter 

remained subjudice for total 437 days i.e. 289 days before the Hon’ble 

High Court and 148 days before the Hon’ble Supreme Court.  

 
16. The learned counsel for appellant submitted that if the period of 437 

days is excluded, then there is only six days delay in filing the instant 

appeal.  

 
 

17. From the perusal of record, it is obvious that the Hon’ble High Court 

vide order dated 06.03.2019 had given liberty to petitioners (appellants) 

to file an appeal under Section 44 of the Act, 2016 along with an 

application for condonation of delay. The said order is reproduced herein 

below: 



 
 In view of the notification issued on 27.02.2019, the appeal against an order 
passed by the Real Estate Regulatory Authority shall be heard by U.P. State 
Transport Appellate Tribunal till the establishment of Appellate Tribunal 
under the U.P. Real Estate (Regulation and Development) Act, 2016 and 
therefore we dispose of this writ petition with the liberty to the petitioners to 
file an appeal under Section 44 of the U.P.  Real Estate (Regulation and 
Development) Act, 2016 along with an application for condonation of delay. 
In case, the delay condonation application is filed, the same may be 

considered and decided on its own merit”.  
 
Thereafter the appellant approached the Hon’ble Supreme Court through 

special leave petitions against the order dated 06.03.2019 and dated 

07.03.2019 passed by the Hon’ble High Court which are still pending. 

The Hon’ble Supreme Court on 16.04.2019 issued notice in all five leave 

petitions and stayed the order dated 06.03.2019 and 07.03.2019 passed 

by the Hon’ble High Court dismissing three writ petitions wherein 

Recovery Citation was challenged by the appellant in pursuance of 

RERA.  

 
18. Now, it is obvious that if the period of limitation is counted from the 

order of Hon’ble Supreme Court i.e. 16.04.2019 then there is delay 

of 131 days and if it is calculated from the date of order of Hon’ble 

High Court i.e. 07.03.2019 then there is delay of approx. 163 days in 

filing the instant appeal. 

 

19. Apart from the above, the applicant had also moved a rectification 

application on 28.05.2019 under Section 39 of the Act for rectification of 

the impugned order dated 07.04.2018. RERA listed this rectification 

application on 25.06.2019 for hearing but notice was not given to the 



appellant. On 22.07.2019 through website of RERA the appellant came 

to know about the date of hearing of rectification application and he was 

required to appear on 31.07.2019 but the matter was not taken up on 

31.07.2019 and the next date was fixed for hearing on 14.08.2019. On 

14.08.2019 RERA did not pass any order. 

20. It is worth-noting that the Hon’ble High Court, Allahabad vide order 

dated 06.03.2019 and 07.03.2019 has given liberty to petitioners to file 

an appeal under Section 44 of the U.P. Real Estate (Regulation and 

Development) Act, 2016 along with an application for condonation of 

delay. The Hon’ble High Court has also stated that if the delay 

condonation application is filed, the same may be considered and 

decided on its own merit. 

The Hon’ble Supreme Court in catena of judgments has held that a 

liberal and pragmatic approach should be taken while condoning the 

delay in filing the appeal. 

In Union of India vs. Gaini, A.I.R. 2011 S.C. 977, the Hon’ble 
S.C. observed: 

“The court should decide the matter on merit by giving the 
expression sufficient cause a pragmatic justice oriented approach”.  

In Abdul Gafoor vs. State of Bihar, A.I.R. 2012 S.C. 640, the 
Hon’ble S.C. said: 

“Court should be reluctant to shut out consideration of case on 
merits on grounds of limitation or other technicality.” 

The Hon’ble Apex Court in N.Balakrishnan vs. M.Krishna 
Murthy, (1987) 7 SCC 123, observed as blow: 

“…….time-limit fixed for approaching the court in different 
situations is not because on expiry of such time a bad cause would 
transform into a good cause.” 

In Collector, Land Acquisition, Anantnag & Anr. Vs. Mst. 
Katiji & Ors. reported in AIR (1987) 2 SCC at page 107, the 
Hon’ble S.C. has observed: 



“……..the power to condone the delay is conferred in order to 
enable the courts to do substantial justice to the parties by disposing of 
the matters on merits and further that the expression “sufficient cause” 
is elastic enough to enable the courts to apply the law in a meaningful 
manner to sub-serve the ends of justice. Hon’ble Supreme court goes 
on to the extent of observing that to sub-serve the end of justice in the 
life-purpose of existence of the institution of Courts.” 

The Hon’ble High Court, Gujarat in- 
Vasantbhai Soni vs. State of Gujarat & Anr. ABC 2016(II) 543, 

has held: 
“It must be grasped that judiciary is respected not on account of its 

power to legalize injustice on technical grounds but because it is 
capable of removing injustice and is expected to do so.” 

The Hon’ble High Court, has further observed: 
“The term “every day’s delay must be explained” does not mean 

that a pedantic approach should be made. The doctrine much be applied 
in a rational common sense pragmatic manner. 

“When substantial justice & technical considerations are pitted 
against each other, cause of substantial justice deserves to be 
preferred.” 

In Union of India vs. Gaini, A.I.R., 2011 S.C. 977, the Hon’ble 
S.C. observed: 

“The Court should decide the matter on merit by giving the 
expression sufficient cause a pragmatic justice oriented approach.”  

The Hon’ble High Court In New India Insurance Co. Ltd. V. 
Smt. Shanti Misra reported in AIR 1976, held that discretion given 
by Section 5 should not be defined or crystallized so as to convert a 
discretionary matter into a rigid rule of law. The express “sufficient 
cause” should receive a liberal construction.  

In Shakuntala Devi Jain V. Kuntal Kumari reported in AIR 
1969 SC 575 the Hon’ble Supreme held that unless want of bona fides 
of such inaction or negligence as would deprive a party of the 
protection of Section 5 is proved, the application must not be thrown 
out or any delay cannot be refused to be condoned.  

In O.P. Kathpalia v. Lakhmir Singh reported in AIR 1984 SC 
1744 the Hon’ble Supreme Court held that if the refusal to condone the 
delay results in grave miscarriage of justice, it would be ground to 
condone the delay.  

Further Hon’ble the Supreme Court in the case of Haribhai 
Lakhmanbhai seedhav vs. State of Gujarat and two others, 



2009(27) LCD 1645 also held that the Court should not reject 
appeal/revision on the ground of delay and the same should be decided 
on merit.  

The Hon’ble Supreme Court in re: The State of Madhya Pradesh 
and Ors.  vs. Bherulal, report in (2020) 10 SCC at page 654  has 
observed as under:- 

“A preposterous proposition is sought to be propounded that if 
there is some merit in the case, the period of delay is to be 
given a go by.” 
 

In the case of Esha Bhattacharjee vs. Managing Committee of 

Raghunathpur Nafar Academy And Others (2013) 12 SCC 64, the 

Hon’ble Supreme Court has observed as below:-- 

(i). There should be a liberal, pragmatic, justice-oriented, non-pedantic 

approach while dealing with an application for condonation of delay, for 

the courts are not supposed to legalise injustice but are obliged to remove 

injustice.  

(ii). The terms “sufficient cause” should be understood in their proper 

spirit, philosophy and purpose regard being had to the fact that these terms 

are basically elastic and are to be applied in proper perspective to the 

obtaining fact-situation.  

(iii). Substantial justice being paramount and pivotal the technical 

considerations should not be given undue and uncalled for emphasis.  

(iv). No presumption can be attached to deliberate causation of delay but, 

gross negligence on the part of the counsel or litigant is to be taken note of.  

(v). Lack of bona-fides imputable to a party seeking condonation of delay 

is a significant and relevant fact.  

(vi). It is to be kept in mind that adherence to strict proof should not affect 

public justice and cause public mischief because the courts are required to 

be vigilant so that in the ultimate eventuate there is no real failure of 

justice.  



(vii). The concept of liberal approach has to encapsulate the conception 

of reasonableness and it cannot be allowed a totally unfettered free 

play.  

(viii). There is a distinction between inordinate delay and delay of short 

duration or few days, for to the former doctrine of prejudice is attracted 

whereas to the latter it may not be attracted. That apart, the first one 

warrants strict approach whereas the second calls for a liberal delineation.  

(ix). The conduct, behaviour and attitude of a party relating to its 

inaction or negligence are relevant factors to be taken into 

consideration. It is so as the fundamental principle is that the courts 

are required to weigh the scale of balance of justice in respect of both 

parties and the said principle cannot be given a total go by in the name 

of liberal approach.  

(x). If the explanation offered is concocted or the grounds urged in the 

application are fanciful, the courts should be vigilant not to expose the 

other side unnecessarily to face such a litigation.  

(xi). It is to be borne in mind that no one gets away with fraud, 

misrepresentation or interpolation by taking recourse to the technicalities of 

law of limitation. 

(xii). The entire gamut of facts are to be carefully scrutinized and the 

approach should be based on the paradigm of judicial discretion which is 

founded on objective reasoning and not on individual perception.  

(xiii). The State or a public body or an entity representing a collective cause 

should be given some acceptable latitude.  

(xiv). An application for condonation of delay should be drafted with 

careful concern and not in a haphazard manner harbouring the notion that  

the courts are required to condone delay on the bedrock of the principle that 

adjudication of a lis on merits is seminal to justice dispensation system.  

(xv). An application for condonation of delay should not be dealt with in a 

routine manner on the base of individual philosophy which is basically 

subjective.  



(xvi). Though no precise formula can be laid down regard being had to the 

concept of judicial discretion, yet a conscious effort for achieving 

consistency and collegiality of the adjudicatory system should be made as 

that is the ultimate institutional motto.  

(xvii). The increasing tendency to perceive delay as non-serious matter and, 

hence, lackadaisical propensity can be exhibited in a nonchalant manner 

requires to be curbed, of course, within legal parameters. 

  

Thus, broadly speaking, the approach while considering a prayer or 

application seeking condonation of delay in instituting any 

proceedings which should be adopted by a Court or a judicial forum is 

that it should not proceed on the premise or assumption that delay in 

approaching the Court is always deliberate and that the primary 

function of the Court or an adjudicatory authority is to adjudicate the 

dispute rather than to shut its door to a litigant or a party.  

 

Hon’ble supreme court in the case of Baswaraj and another vs. 

Special Land Acquisition officer, (2013) 14 SCC 81 has ruled that 

expression “sufficient cause” should receive a liberal interpretation to 

ensure that substantial justice is done, however, Hone’ble Supreme 

court has further observed in the said judgment that such liberal 

interpretation should be given only as long as negligence, inaction or 

lack of bona-fides cannot be imputed to the party  concerned. 

  

The Hon’ble Apex Court in the case of M/s Dehri Rohtas Light 

Railway Company Ltd. vs. District Board, Bhojpu & Ors (1992) 

2 SCC 598 observed that the real test to determine the delay is that 

the petitioner should come to the Court before a parallel right is 

created and that the lapse of time is not attributable to any laches or 

negligence.  



In Balwant Singh (dead) vs. Jagdish Singh & Ors. reported in (2010) 
8 SCC 685, the Hon’ble Supreme Court explained the expression “sufficient 
cause” to mean the presence of legal and adequate reasons. 

In fact, it must be the endeavour of the Court to decide the case on merit 

by giving an expression ‘sufficient cause’ the pragmatic justice oriented 

approach.  

In view of the above detailed discussion, the delay condonation 

application supported with affidavit dated 20.08.2019 deserves to be allowed 

at the cost.  

                                 O R D E R 

 The application supported with affidavit dated 20.08.2019 is 

allowed subject to payment of cost of Rs.20,000/-, out of this cost 

amount Rs.10,000/- shall be deposited in Tribunal’s fund and the rest 

Rs.10,000/- shall be paid to the respondent..  

 Let this defective appeal be registered as Regular Appeal. 

 List this appeal on 24.05.2022 for further order. 

 

  
    (K.K. Jain)                        (T.B. Singh) 

 April.19, 2022              Technical Member                           Judicial Member  
                                   U.P. Real Estate                U.P. Real Estate  

                Appellate Tribunal, Indira Bhawan,   Appellate Tribunal, Indira Bhawan,                    
                                    Lucknow        Lucknow 
 
 Judgment, signed, dated and pronounced in the open Court.  
 
 
    (K.K. Jain)                        (T.B. Singh) 

 April.19, 2022             Technical Member                                    Judicial Member  
                                   U.P. Real Estate                U.P. Real Estate  

                Appellate Tribunal, Indira Bhawan,   Appellate Tribunal, Indira Bhawan,                    
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(K.K. Jain)                           (T.B. Singh) 

Dated: 19.04.2022 
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