THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-433/2022

AUSPICIOUS SHELTERS PVT.LTD. rreeeeens Appellant
Versus

UTTAR PRADESH REAL ESTATE REGULATORY AUTHORITY

LUCKNOW e Respondent

Counsel for Appellant Counsel for Respondent

AVINASH KUMAR SINGH

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Shri Avinash Kumar Singh, Advocate on behalf of applicant, Shri Shobhit
Mohan Shukla, Advocate on behalf of respondent no. 1 and Shri Rishi Saxena,
Advocate on behalf of respondent nos. 2 & 4, on the application for condonation of

delay.

The submission of learned counsel for the applicant is that the impugned order
dated 04.01.2022 passed under Section 15 of the RERA Act 2016, bearing Order
No. 83/Section 15/Technical Cell/U.P. RERA/2021-22 came to the knowledge of
the applicant on 18.01.2022 and immediately a written request was made to the
authorities of the U.P. RERA on 18.01.2022 itself for copy of impugned order. The
helpdesk of the U.P. RERA at Gautam Buddh Nagar failed to provide any
assistance as it could not find any clue or support in U.P. RERA Website
(https://www.up-rera.in) online system for downloading the copy of order passed

under Section 15 of RERA Act 2016. The further submission of learned counsel

for the applicant is that the officials of the helpdesk informed the applicant that this
order under Section 15 of the Act is the first order passed by the U.P. RERA and
the same has not been uploaded on the Website of RERA. Therefore, applicant

approached the concerned office for certified copy of the order vide application



dated 19.01.2022 as the order in question was not uploaded on the website of
RERA. On the same day notice was issued on the website of U.P. RERA regarding

mode/manner to communicate with U.P. RERA, only through virtual channels.

The leaned counsel for the appellant further submitted that applicant sent several
reminders to the U.P. RERA on various dates i.e. on 22.01.2022, 02.02.2022,
07.02.2022 & 18.02.2022 to provide copy of impugned order, but the same was not
provided by the authorities of U.P. RERA. When no heed was paid by the RERA
authorities for providing the copy of impugned order in spite of several reminders
and requests, the appellant constrained to file an online application dated
27.01.2022 under Right to Information Act, 2005 through its representative and
asked various questions. The RTI Application was disposed of by the Public
Information Officer of U.P. RERA with an advice to file online application to get
the certified copy of the impugned order. The copy of impugned order could not
have been provide on the application of applicant, but the RTI Officer preferred to
avoid for reasons best known to him. The RTI Officer could not appreciate the fact
that there is no provision made available in the online system of U.P. RERA

website to apply for copy of order passed under Section 15 of the RERA Act.

The applicant through its representative, on 07.02.2022 again submitted an online
application under RTI Act, 2005 and requested for the copy of impugned order
along with other information. But till filing of appeal, even after repeated
reminders and requests made by the applicant for certified copy of impugned order,
the certified copy of order has not been provided to the applicant. On 20.04.2022,
the applicant again sent e-mail to the U.P. RERA for certified copy of the
impugned order and also apprised about the fact that there is no provision made in
the official Website of U.P. RERA despite the assurance that the provision to get

certified copy of the impugned order passed under Section 15 of Act 2016 shall be



made available in the website and the same can be obtained through online request

by U.P. RERA website/portal.

The submission of learned counsel for the applicant is that the applicant was
constrained to file appeal on 31.05.2022 without certified copy of impugned order,
and applicant also filed application seeking exemption from filing certified copy of
impugned order. The further submission of learned counsel for the applicant is that
the case of the applicant is squarely covered by the Judgment and order passed by
Hon’ble Supreme Court from time to time in Suo Motu Writ (C) No. 3 of 2020.
The Hon’ble Supreme Court vide order 10.01.2022, restored the order dated
23.03.2020 and further in continuation of the subsequent orders dated 08.03.2021,
27.04.2021 and 23.09.2021, directed that the period from 15.03.2020 till
28.02.2022 shall stand excluded for the purposes of limitation as may be
prescribed under any general or special laws in respect of all judicial or quasi-

judicial proceedings.

At the end, the learned counsel for the applicant submitted that even today, the
provision has not been made in the website of U.P. RERA for providing certified

copy of orders passed under Section 15 of the Act 2016.

Shri Shobhit Mohan Shukla, the learned counsel for respondent no. 1 submitted
that there is a provision for making online request on the U.P. RERA portal for
certified copy of order, but on query he failed to say anything regarding provision
of online request for certified copy of the order passed on other than complaints. It
is further submitted that for certified copy of order passed on other than

complaints, the applicant could have applied for offline.

We have also summoned the record of RERA to examine averments made by the

applicant.



On examination of the record, we are of the considered view that after getting the
knowledge about the impugned order dated 04.01.2022, the applicant desperately
making efforts to get the certified copy of impugned order and he approached the
officials of U.P. RERA including the helpdesk, as he could not find any provision
for applying certified copy of impugned order, other than orders passed in
complaints. Record further reveals that apart from approaching personally to the
authorities, the applicant also filed application under Right to Information Act
2005, seeking certain information as well as certified copy of impugned order.
When the applicant could not get the certified copy of impugned, he was
constrained to file appeal on 31.05.2022 without certified copy of impugned order.

Subsequently, in pursuance of order passed by this Tribunal, the certified copy of
impugned order was issued to the applicant on 12.07.2022 and the same was

brought on record.

On examination, we found that the reasons shown in the affidavit for filing the
instant appeal with delay, is sufficient to condone the delay. Accordingly, the
application is allowed and the delay in filing the instant appeal is hereby

condoned.
The registry is directed to convert this defective appeal into regular appeal.

In pursuance to the notice issued to the respondents on 07.07.2022, Shri Shobhit
Mohan Shukla, Advocate appeared on behalf of respondent no. 1 and Shri Rishi
Saxena, Advocate appeared on behalf of respondent nos. 2 & 4. But no one
appeared on behalf of respondent no. 3. In the affidavit of service with respect to
service upon respondent no. 3, it is stated that as per track record of the postal
department, the notice dated 12.07.2022 could not be served and returned with

remark “addressee left without instructions”.



The learned counsel for the applicant filed an application for publication of notice
in the newspaper of the concerned area for the purpose of serving the respondent

no. 3 through publication.
On due consideration, the application for publication of notice is allowed.

Let notice be issued to the respondent no. 3 to be served through publication,

returnable on 10.11.2022.

The applicant is directed to publish the notice in two newspapers, one in Hindi
newspaper and another in English newspaper, widely circulated in Gautam Buddh
Nagar area after getting approved the notice from the Registrar of this Tribunal.
After publication of the notice, the copy of the concerned newspapers will be

placed on record through an affidavit of the applicant.

In the meantime, the learned counsels for respondent nos. 1, 2 and 4 are directed to
upload their objections on the e-portal of the Tribunal after sending the soft copy
of the same through e-mail to the applicant and its counsel within two weeks.
Reply, if any, will be sent by the applicant to the respondents and their respective
counsels within a week thereafter. The parties are directed to upload their

respective objections/reply on the e-portal of the Tribunal immediately thereafter.

List this appeal for hearing on 10.11.2022.

(K.K. Jain) (D.K. Arora)

Dated: 12.10.2022
SYEDTANVEER



