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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 
AT LUCKNOW 

 
Appeal No. 238 of 2024 

Shri Narain Singh. 
VS. 

Abhilasha Singh 
********* 

 
Hon’ble Mr. Justice, Suneet Kumar, Chairman.  
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member. 

1. Heard Sri Samarat Vaish, learned counsel for the appellant, Sri. Rohit Jaiswal, 

learned counsel for the respondent no. 1, Sri Amit Yadav, Advocate for 

respondent no. 2 and Sri Avneet Singh, Advocate, holding brief of Sri 

Sudhanshu Chauhan, learned counsel for respondent no. 3, U.P.RERA. 

2. This appeal has been instituted by the allottee/aggrieved person raising 

challenge to the order dated 04.03.2024, passed by the U.P. RERA at Gautam 

Buddha Nagar, whereby, complaint instituted by the first respondent came to 

be allowed directing the second respondent/promoter to refund the amount of 

the unit along with interest thereon. The grievance of the appellant is that he 

was not made a party to the complaint instituted by the first respondent, 

hence, an aggrieved person. 

3. The appellant is the father-in-law of the first respondent and claims to be an 

allottee of the unit in dispute. Learned counsel appearing for the first 

respondent, on specific query, admits that the appellant was not made a party 

to the complaint. In other words, the impugned judgment and decree came to 

be passed affecting the rights and interest of the appellant, who is an allottee 

of the unit.  

4. It is submitted that on 12.11.2014, a unit bearing No. H-1503, 15th floor in 

Tower 4/H admeasuring 1150 sq. ft. came to be allotted in the project, ‘Aims 

Golf Town’ plot No. 04, GH-04, Sector-4, Greater Noida West. The 

consideration of unit was at Rs. 34,50,000/-. The appellant substantially 
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satisfied the sale consideration as is evident from the ledger account extract of 

the unit. 

5. It is further submitted that on 26.01.2019, appellant made an application to the 

second respondent/promoter for allotting a unit on lower floor due to health 

conditions. The appellant is aged about 78 years. The second respondent on 

the application of the appellant on 01.05.2020 allotted another unit bearing 

no. 4/H-303 on 3rd floor in Tower-4/H. The builder buyer agreement (BBA) 

of the came to be signed on 01.05.2020, upon allotment of the unit. The wife 

of the appellant (Santosh Bala) was made co- allottee of the unit.  

6. In this backdrop, it is submitted by the learned counsel for appellant that 

appellant was a necessary party to the lis (complaint) being an allottee. A 

categorical stand came to be taken by the second respondent/promoter in the 

objections/written statement filed before U.P. RERA that the unit was 

transferred/allotted in favour of the appellant and the BBA came to be signed 

with the appellant. The second respondent in the objections to the memo of 

appeal has categorically stated that the unit at no point of time came to be 

allotted in favour of the first respondent. It is further submitted that the 

allotment of the unit was made in favour of the appellant way back in 2014. 

The letter of allotment dated 12.11.2014, extract of the ledger account 

statement pertaining to the unit in favour of the appellant, along with, BBA 

has been placed on record by the second respondent. In view, thereof, the 

allotment, payments and the BBA is duly admitted by the second respondent 

having been issued, and or, executed in favour of the appellant and the co-

allottee. In other words, at no point of time, either the first respondent or her 

deceased husband was an allottee of the unit. In this backdrop, it is submitted 

that the appellant is an aggrieved person, and ultimately the impugned decree 

would operate against the appellant who was admittedly not made a party to 

the proceedings before U.P. RERA, despite the categorical stand taken by the 

promoter in the written statement that the unit was allotted in favour of the 

appellant.  

7. Learned counsel appearing for the first respondent has submitted that it is not 

the categorical stand of the second respondent/promoter that the deceased 

husband of the first respondent was not an allottee of the unit. He further 

submits that the appellant, who is an ex-employee of the second respondent 
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has fraudulently got manufactured documents (allotment letter/ accounts 

ledger and BBA) in favour of the appellant, to non suit the first appellant.  

8. Learned counsel for the second respondent further submits that an application 

under Section 53(4) (a) and under Section 53(4) (b) has been filed to summon 

the appellant, as well as, the alleged authorized representative of the 

respondent promoter (Rohit Nagar), who has signed the BBA for examination 

to extract the truth and prove the documents filed by them. In short it is 

submitted that it is not the case of the second respondent that husband of the 

first respondent was not allottee of the unit but it is urged that the unit was 

transferred to the appellant by his son (husband). In that event first respondent 

is entitled to the respondent of the refund of the unit.  

9. Having regard to the rival submissions of learned counsel for parties, the 

following questions arise for consideration:- 

(i) Whether the appellant was a necessary party to the complaint,  

(ii) Whether appeal at the behest of the appellant is maintainable against 

the impugned order, 

(iii) Whether appellant was allottee of the unit before the death of his son 

(husband of first respondent) i.e. 10.05.2020. 

 

10. The facts inter- se parties are not in dispute. The questions are being decided 

together.  

11. The husband of the first respondent died on 10.05.2020. On specific query, 

learned counsel appearing for the first respondent admits that the first 

respondent at no stage had approached the second respondent/promoter by 

making any application for mutation of her name of the unit alleged to have 

been allotted by the respondent promoter to her husband. The first respondent 

did not disclose the number of the unit, nor, did she file any documents 

pertaining to the allotment. The complaint is based on vague and bald 

assertions that a unit in Tower ‘C’ came to be allotted by the second 

respondent. the allottee died, hence, being wife, claims refund of the deposit. 

It was nowhere pleaded that the first respondent had ever approached the 
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second respondent by filing an application for substitution/mutation of her 

name to the allotted unit, nor, does the first respondent has any documents of 

her unit to prima facie setup her case.  

12. The contesting respondent promoter contested by filling written statement. 

The second respondent denied that the first respondent is neither an allottee, 

nor, any unit as being referred in the complaint came to be allotted to the first 

respondent. On the contrary a categorical stand was taken that the deceased 

husband had transferred the unit in favour of his father appellant much earlier. 

It was further stated that unit no. 4/H-1503 has allotted to the 

appellant/allottee. The allotment letter is dated 12.11.2014.  

13. It is further submitted by the second respondent that on an application of the 

appellant, a request came to be made that a different unit be allotted on a 

lower floor having regard to his age. The second respondent subsequently 

allotted unit 4/H-303; upon allotment, a BBA dated 01.05.2020 came to be 

executed in respect of the said unit. The documents brought on record does 

not indicate that earlier or the subsequent unit came to be allotted to the 

husband of the first respondent.  

14. On specific query, learned counsel for first respondent is unable to explain as 

to why the appellant was not made a party before U.P. RERA despite the 

promoter taking a categorical stand that the documents and the unit was 

executed/allotted in favour of the appellant. In this backdrop, summoning the 

appellant, as well as, the authorized representative as is being sought by the 

first respondent appears to create evidence in favour of the first respondent, 

without setting up a prima facie case that the husband of the first respondent 

was an allottee, and or, continued to be the allottee until his death. Further, in 

the backdrop of the categorical stand of the respondent promoter taken in the 

first forum and in appeal, duly supported by documents does not prima facie 

substantiate the case of the first respondent even taking the case of the first 

respondent on face value that her husband was an allottee of the unit, is of no 

help to the first respondent. The second respondent has categorically pleaded 

that the unit came to be transferred to the appellant by his son. The record and 

the documents got on record establish that appellant and his wife was the 

allottee of the unit 4/H 1503, which on this application was change/modified 

to unit no.  4/H 303. The first respondent would have no right/lien on title to 
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the unit. The submission of the learned counsel for the first respondent that 

the BBA of the modified unit (4/H 303) came to be executed nine days before 

the death of the husband, hence smacks of fraud. It is urged that the document 

is ante dated. The argument taken on face value not only lacks merit, but is 

absurd. In any case the husband of the first respondent was not an allottee on 

his death. The right of the unit would not flow upon the first respondent. 

Further, knowledge of her husband is knowledge of the wife. The first 

respondent was not aware or informed by her deceased husband that he had 

booked a flat. The first respondent never approached the second respondent 

for substitution/mutation. It appears first respondent was fully aware that her 

in laws (appellant) had booked a flat, she made an attempt to get the deposit 

behind the back of the appellant. The first respondent has not set up a case of 

fraud or misrepresentation which is a question of fact and law. The documents 

pertaining to the allotment, statement of account, BBA has been brought on 

record by the second respondent. In the circumstances there is no occasion to 

summon the authorized representative for examination in the absence of any 

evidence filed by the first respondent to the contrary. The applications filed 

under Section 54(4) of the Act are misconceived.  

15. In view of categorical stand taken by the second respondent in the written 

statement filed before UP RERA, it was incumbent upon the first 

respondent/complainant to have impleaded the appellant in the complaint 

being a necessary party. It appears that the appellant was willfully and 

deliberately not impleaded in the complaint by the first respondent. In view 

thereof, impugned judgment and decree passed against a necessary party, 

whose rights to the unit has been directly affected by the impugned judgment, 

becomes unsustainable. Question no. 1 is accordingly answered.  

16. Chapter VII of the Real Estate (Regulation and Development) Act 2016 (in 

short ‘Act 2016’) provides for establishment of Real Estate Appellate 

Tribunal (in short ‘Tribunal’). Sub-Section (5) of Section 43 mandates that 

‘any person aggrieved’ by any direction or decision or order made by the 

Authority may prefer an appeal before the appellate Tribunal having 

jurisdiction over the matter. Section 44 provides for settlement of disputes on 

appeal to Appellate Tribunal. Sub Section (1) categorically provides that ‘any 

aggrieved person’ by any direction or order or decision of the authority may 

prefer an appeal to the appellate Tribunal.  
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17. In the given facts at hand, the appellant being an allottee of the unit was a 

necessary party to the lis, accordingly, would fall within the scope and ambit 

of the expression “any person aggrieved”. It has not been disputed by the 

learned counsel appearing for the first respondent that the promoter 

(respondent no. 2) in his written statement had categorically set up a case that 

the first respondent was not an allottee, neither, did she file any documents 

pertain to the allotment. The second respondent has categorically stated that 

the unit came to be transferred in favour of the father (appellant) by the 

deceased son/husband. In view thereof, it was incumbent upon the first 

respondent to have impleaded the appellant to the complaint. U.P. RERA 

committed an error in deciding the lis without impleading the appellant and/or 

framing the point in controversy as to whether the appellant was an allottee of 

the unit. The impugned order accordingly is rendered unsustainable. Question 

Nos.(1),(2) and 3 are accordingly answered in favour of the appellant and 

against the first respondent. 

18. Having regard to the facts and circumstances of the case, the appeal is 

allowed by passing the following orders : 

 (i)  The impugned order dated 04.03.2024, passed in Complaint 

No.NCR144/09/99382/2022 is set aside and quashed. 

 (ii)       Pending applications in the instant appeal are accordingly disposed of 

in terms of the order herein above. 

 (iii)       No order as to costs.  

 
 
  (Devindar Singh Chaudhry)       (Suneet Kumar) 
 
Dated: 02.07.2025   
Nikita…/- 


