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1.

Heard Sri Abhishek Shukla, learned counsel for the appellant and Sri

Sunendra Kumar, learned counsel for the respondent.

The appellant by the instant appeal is assailing the impugned order dated
25-05-2021, passed by the learned Regulatory Authority in complaint No.
NCR144/01/1349/2020, rejecting the complaint. The appellant was allotted
a flat No. A/803, in Scheme ‘SIKKA KARMIC GREENS’. The appellant
was handed over possession of the unit on 13-07-2016, thereafter, the
conveyance deed came to be executed on 06-08-2019.

The appellant upon taking possession and entering the premises was
aggrieved to observe that certain amenities, inter-alia, ‘Swimming Pool’,
‘Tennis Court’, ‘Club House’ and ‘Community Hall’, are not as per the
promise made by the respondent in the Brochure and Builder Buyer
Agreement (BBA). It has been further submitted that respondent had
violated the sanctioned layout map by raising height of the towers of the
project without obtaining consent of the allottees.

It has been further submitted that certain excess amount has been charged

by the respondent from the allottee towards farmer’s compensation, advance



maintenance charges etc. which is not permissible and made payable by the
appellant.

Learned counsel for the respondent disputes the contention of the appellant
and submitted that amenities to the satisfaction of the allottees have already
been provided and are in terms of Brochure/Agreement. It has been further
submitted that no excess charges were levied on the appellant and nothing
remains to be refunded.

Learned Regulatory Authority summarily dismissed the complaint of the
appellant on the ground of maintainability holding that since possession of
the apartment has been handed over and the conveyance deed executed,
appellant ceases to be an allottee as defined in Real Estate (Regulation &
Development) Act, 2016 (Act 2016).

The only question that arises for consideration is as to whether, upon
handing over possession/execution of conveyance deed, allottee would be
deprived to raise objection/claim compensation in respect of the alleged

deficiencies of the amenities, and/or payment due.
Section 2 (d) of the Act 2016, defines “allottee’ which is extracted:

“2(d) "allottee" in relation to a real estate project, means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer
or otherwise but does not include a person to whom such plot,

apartment or building, as the case may be, is given on rent;”

On careful perusal of Section 2 (d) of the Act 2016, it is explicit
that an allottee would mean a person who has been “allotted”, “sold” or
otherwise “transferred” a plot, apartment or building, as the case may

be. The definition further provides that any person subsequently
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acquires the said allotment through sale/transfer or otherwise is also an

allottee, except a person who is on rent.

Having regard to the definition, a person falls within the definition of the
‘allottee’, irrespective of the fact that possession of the unit has been handed
over or the conveyance deed has been executed. In other words, handing
over possession or execution of the conveyance deed of the unit to the
allottee would not extinguish the right of the allottee to maintain a complaint
against the promoter for refund of undue charges or lack/deficiency of

promised amenities of the project.

In our considered view, learned Regulatory Authority committed an error in
the eye of law in summarily rejecting the complaint of the allottee. Having
regard to the definition of the expression ‘allottee’, we are unable to uphold

the impugned order.

Accordingly, impugned order dated is 25-05-202, is set aside and quashed.

Consequently appeal succeeds and is allowed.

The complaint is restored to its original file and number. It is expected that
learned Regulatory Authority shall decide the complaint of the appellant on
merit and, if required, after making an enquiry of the project with regard to

the amenities and pass orders, thereafter.

The aggrieved parties shall be given an appropriate opportunity of hearing

while deciding the case.

No order as to the cost.
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