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DHEERAJKOUL e Appellant
Versus

M/S PATEL ADVANCEJ.V. e Respondent

Counsel for Appellant Counsel for Respondent

HARISH PANDEY

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Shri Harish Pandey, Advocate is present on behalf of the appellant. No one appeared
on behalf of the respondent.

The learned counsel for the appellant informed that the matter has already proceeded

ex parte against the respondent.

The appellant has challenged the order passed by the Regulatory Authority whereby
the Regulatory Authority directed for issuance of recovery certificate against the
respondent as the respondent failed to provide possession of the unit in pursuance to
the order dated 28.11.2019. The submission of learned counsel for the appellant is
that appellant filed complaint against the respondent on 11.02.2019, seeking
possession of the booked unit and the complaint of the appellant was disposed of with
a direction to provide possession of alternative unit on the agreed price within 90 days
in case of non-availability of original unit allotted to the complainant. The appellant
was further directed to clear dues within 60 days along with interest (@ MCLR+1%
and if complainant is not interested in possession, then respondent will refund the
amount of Rs.2,77,778/- within 60 days along with interest @ MCLR+1% from the
date of deposit of the amount till 05.05.2016.



When the order of the Regulatory Authority dated 28.11.2019 passed in complaint of
the appellant was not complied, the appellant approached the Regulatory Authority
vide application dated 18.05.2021, seeking compliance of the same and the
Regulatory Authority issued notice to the respondent on 16.06.2021and asked for
compliance report by 02.07.2021. As no compliance report was submitted by the
respondent, therefore, the Regulatory Authority once again issued show-cause notice
on 31.07.2021, seeking compliance by 20.08.2021. It has been observed in the
impugned order that during the proceedings on 17.12.2021, the complainant informed
that the compliance of the direction of the Regulatory Authority is not been done by
the respondent, hence he wants his deposited money back along with interest. The
Regulatory Authority taking into consideration the fact that there was no evidence
with respect to providing possession of the unit and also taking into consideration the
provisions of Section 40 of the Act 2016, initiated recovery proceedings in pursuance
to Rule 24 of the Rules 2016 and the issue of penalty in pursuance to the provisions of

Section 63 was kept in abeyance.

The submission of learned counsel for the appellant is that the appellant never wanted
refund and in the online complaint he sought possession of his booked unit and
despite the direction dated 28.11.2019, the respondent failed to comply the same. The
appellant approached the Regulatory Authority for compliance of order dated
28.11.2019 with respect to possession and all the actions were required to be taken by
the Regulatory Authority in pursuance of the same. The Regulatory Authority had
some misconception regarding the statement that complainant wanted refund of the
money along with interest and thus directed for recovery proceedings, which is not

only perverse but also against the record.

On examination of the pleadings and records, it is evident that the appellant
approached the Regulatory Authority by filing Complaint No. 2201931154 (Dheeraj
Koul Vs. M/s Patel Advance J.V.). The complaint was allowed vide order dated



28.11.2019 with the direction to respondent to provide alternative unit on the original
agreed rates within 90 days on the ground that unit after cancellation has been allotted
to some other person. The Regulatory Authority further directed the
complainant/appellant to clear all the dues within 60 days along with interest @
MCLR+1%. It was also provided by the Regulatory Authority that if the complainant
is not interested in taking possession, then the respondent will refund the amount of
Rs. 2,77,778/- within 60 days along with interest from the date of payment up to
05.05.2016.

In our considered view, the Regulatory Authority while examining the application of
the appellant for compliance of order dated 28.11.2019 passed on the complaint of the
appellant, ought to have pressed for compliance of the said direction as the appellant
has never opted or showed interest for refund of the deposited amount. The order
appears to have been passed without pleadings and prayer. Accordingly, the same is
not sustainable in the eyes of law. Therefore, the order dated 25.05.2022 is hereby set
aside and the matter is remanded back to the Regulatory Authority to proceed in
accordance with law and for compliance of order dated 28.11.2019 against the
respondent expeditiously.

(K.K. Jain) (D.K. Arora)

Dated: 21.02.2023
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