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An application dated 16.09.2020 supported with affidavit has been moved on
behalf of applicant for condonation of delay in filing the instant appeal with the

following contentions :

That the impugned order dated 26.11.2019 was passed by the Regulatory Authority
in Complaint No. LKO162/06/0064/2019 and the same was uploaded on e-portal
of RERA on 09.12.2019, thereafter the applicant applied for the certified copy of
the order on 27.08.2020 and the same was received on 09.09.2020 by the applicant.

That thereafter examining the matter the Project Manager sent the letter along with
calculation chart to the superintending Engineer for granting the approval for fund
for compliance of section 43(5) of the RERA Act. The Superintending Engineer
granted the approval for fund. Thereafter the fund was allotted by the Finance
Controller and the draft was got prepared on 05.09.2020.
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That thereafter the file alongwith other documents were given to the counsel for

preparation and filing the appeal.

That the limitation period for filing the appeal was available upto 02.02.2020 from
the date of uploading of order.

That the delay is neither deliberate nor intentional and the same is liable to be

condoned so that case may be heard on merit.

The counsel for opposite party has filed an objection dated 30.12.2020 against the
delay condonation application stating that the said application is misconceived and
applicant has not mentioned any date that when applicant decided to file the appeal
and applicant also did not mention the date regarding approval of fund etc. The
applicant had not taken any action in the matter after uploading the order. The
appeal is highly belated by limitation and no sufficient cause has been shown to

condone the delay, hence the delay condonation application is liable to be rejected.

The applicant has also filed a supplementary affidavit dated 24.05.2021 in support
of delay condonation application wherein the applicant has stated that the order has
been sent by the Head Quarter to the office of Executive Engineer of concerned
division on 11.12.2019 thereafter on 14.12.20219 the Executive Engineer of
concerned division marked the judgment to the concerned Clerk for putting up the
judgment with file, but due to shortage of staff and heavy pressure of work, the
concerned Clerk could not put up file upto 14.01.2020 thereafter the file was put
up on 15.01.2020 before the Executive Engineer for taking necessary action. The
matter has been examined by the Executive Engineer on 25.01.2020 and Executive

Engineer directed the concerned Account Officer to calculate the amount of
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interest and prepare the calculation memo but due to heavy pressure of work the
Account Officer could not prepare calculation memo on 25.02.2020 and after that
the Executive Engineer verified and signed the calculation memo on 02.03.2020
and sent the same to the Chartered Accountant for verification of the amount of
interest and for issuing CA Certificate and thereafter due to lockdown declared by
the Government due to COVID-19 all the offices were closed from 22.03.2020 and
as such no action could be taken in the matter. After lifting the lockdown in the
first week of August, 2020 Chartered Accountant issued CA Certificate on
11.08.2020, thereafter the calculation chart was sent to Superintending Engineer
for granting approval for fund for compliance of Section 43(5) of the Act.
Meanwhile the applicant had also applied for certified true copy on 27.08.2020.
The Superintending Engineer has granted approval and Finance Controller allotted
the fund and thereafter the Bank draft was prepared on 05.09.2020 and the instant
appeal only could be filed on 17.09.2020.

The counsel for the applicant has cited several cases in support of his contentions.
In the case of Sri Singham Chetty vs. State of Tamilnadu and others the Hon’ble
Supreme Court of India has held that where the order/judgment is without
jurisdiction can be challenged after expiry of the limitation and in such matter the
law of limitation would not be applicable and in the present matter the order passed
by the Chairman, Regulatory Authority is without jurisdiction and as such the
delay in filing the appeal is liable to be condoned.

The Hon’ble Supreme Court in the case of State of Bihar and others vs.
Kameshwar Prasad Singh held that the power to condone the delay in
approaching the court has been conferred upon the courts to enable them to do

substantial justice to the parties by disposing the case on merits of the case and as
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such as per the settled law laid down by the Hon’ble Apex Court the delay in filing
the appeal is liable to be condoned.

Further in the case of Collector Land Acquisition Anantnag Vs. M S T Kattiji
(1987) ILLJ 500 SC, the Hon’ble Apex Court has held that the expression
“Sufficient Cause” employed by the legislature in the limitation Act is adequately
elastic to enable to Court to apply the law in a meaningful manner which subserves
the ends of the justice and the Hon’ble Apex Court further observed that the liberal

approached is adopted on principle as is realized that :-

1) Ordinary a litigant does not stand to benefit by lodging an appeal late

2) Refusing to condone the delay cannot result in meritorious matter
being thrown out at the very threshold and cause of justice being
defeated, as against this when the delay is condoned the highest that
can happen is that a cause would be decided on merits after hearing a
parties.

3) Every days delay must be explained does not mean that a pedantic
approach should be made, why not every hours delay ? every second
delay ?, the doctrine must be applied in a rational common sence
pragmatic manner,

4) When substantial justice and technical considerations are pitted
against each other, cause of substantial justice deserves to be
preferred for the other side cannot claim to have vested right in

injustice being done because of non deliberate delay,
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5) There is no presumption that the delay is occasioned deliberately, or
on account of malafides, a litigant does not stand to benefit by
resorting to delay, in fact he run serious risks;

6) It must be grasped that judiciary is respected not on technical grounds

but because it is capable of removing injustice and expected to do so.

The learned counsel for the applicant at last, has stated the delay in filing the

appeal is neither deliberate nor intentional and is liable to be condoned.

Heard the learned counsels for both the parties and perused the record.

Now, we have to examine: Whether the applicant has sufficiently explained the
delay in filing the instant appeal?
From the perusal of the record it is obvious that the impugned order was passed on

26.11.2019 and the same was uploaded on the RERA website on 09.12.2019
thereafter the instant appeal was filed on 17.09.2020 meaning thereby, after delay
of 218 days. Here it is pertinent to mention that COVID-19 pandemic became
effective since 15™ March, 2020 and continued till 2" October, 2021. The Hon’ble
Supreme Court has already given rebate in limitation period for lodging the appeal

if limitation period expires during the stated period of 15.03.2020 to 02.10.2021.

In the case at hand, limitation period expired before 36 days when COVID-19
spread. If the applicant wants to contest the case on merit it would be in interest of

justice to condone the delay as desired by applicant.

Here it is very much desirable to have a glimpse on the pronouncement given by
the Hon’ble Supreme Court and High Court.
In Union of India vs. Gaini, A.LLR. 2011 S.C. 977, the Hon’ble S.C.

observed:



“The court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach”.

In Abdul Gafoor vs. State of Bihar, A.ILR. 2012 S.C. 640, the Hon’ble
S.C. said:

“Court should be reluctant to shut out consideration of case on merits on
grounds of limitation or other technicality.”

The Hon’ble Apex Court in N.Balakrishnan vs. M.Krishna Murthy,
(1987) 7 SCC 123, observed as blow:

“a time-limit fixed for approaching the court in different situations is not
because on expiry of such time a bad cause would transform into a good cause.”

In Collector, Land Acquisition, Anantnag & Anr. Vs. Mst. Katiji & Ors.
reported in AIR (1987) 2 SCC at page 107, the Hon’ble S.C. has observed:

“ the power to condone the delay is conferred in order to enable the
courts to do substantial justice to the parties by disposing of the matters on
merits and further that the expression “sufficient cause” is elastic enough to
enable the courts to apply the law in a meaningful manner to sub-serve the ends
of justice. Hon’ble Supreme court goes on to the extent of observing that to sub-
serve the end of justice in the life-purpose of existence of the institution of
Courts.”

The Hon’ble High Court, Gujarat in-

Vasantbhai Soni vs. State of Gujarat & Anr. ABC 2016(II) 543, has held:

“It must be grasped that judiciary is respected not on account of its power to
legalize injustice on technical grounds but because it is capable of removing
injustice and is expected to do so.”

The Hon’ble High Court, has further observed:

“The term “every day’s delay must be explained” does not mean that a
pedantic approach should be made. The doctrine much be applied in a rational
common sense pragmatic manner.”

“When substantial justice & technical considerations are pitted against each
other, cause of substantial justice deserves to be preferred.”

In Union of India vs. Gaini, A.L.R., 2011 S.C. 977, the Hon’ble S.C.
observed:

“The Court should decide the matter on merit by giving the expression
sufficient cause a pragmatic justice oriented approach.”

The Hon’ble High Court In New India Insurance Co. Ltd. V. Smt. Shanti
Misra reported in AIR 1976, held that discretion given by Section 5 should not
be defined or crystallized so as to convert a discretionary matter into a rigid rule
of law. The express “sufficient cause” should receive a liberal construction.

In Shakuntala Devi Jain V. Kuntal Kumari reported in AIR 1969 SC
575 the Hon’ble Supreme held that unless want of bona fides of such inaction or



negligence as would deprive a party of the protection of Section 5 is proved, the
application must not be thrown out or any delay cannot be refused to be
condoned.

In O.P. Kathpalia v. Lakhmir Singh reported in AIR 1984 SC 1744 the
Hon’ble Supreme Court held that if the refusal to condone the delay results in
grave miscarriage of justice, it would be ground to condone the delay.

Further Hon’ble the Supreme Court in the case of Haribhai Lakhmanbhai
seedhav vs. State of Gujarat and two others, 2009(27) LCD 1645 has also
held that the Court should not reject appeal/revision on the ground of delay and
the same should be decided on merit.

The Hon’ble Supreme Court in re: The State of Madhya Pradesh and Ors.
vs. Bherulal, report in (2020) 10 SCC at page 654 has observed as under:-

“A preposterous proposition is sought to be propounded that if there is
some merit in the case, the period of delay is to be given a go by.”
In the case of Esha Bhattacharjee vs. Managing Committee of Raghunathpur

Nafar Academy And Others (2013) 123 SCC 64, the Hon’ble Supreme Court has
observed as below:--

(i). Lack of bona-fides imputable to a party seeking condonation of delay is a
significant and relevant fact.
(ii). The concept of liberal approach has to encapsulate the conception of

reasonableness and it cannot be allowed a totally unfettered free play.

(iii). The conduct, behaviour and attitude of a party relating to its inaction or
negligence are relevant factors to be taken into consideration. It is so as the
fundamental principle is that the courts are required to weigh the scale of
balance of justice in respect of both parties and the said principle cannot be
given a total go by in the name of liberal approach.

(iv) An application for condonation of delay should not be dealt with in a routine
manner on the base of individual philosophy which is basically subjective.

(v) If the explanation offered (for delay) is concocted or the grounds urged in the
application are fanciful, the courts should be vigilant not to expose the other side
unnecessarily to face such a litigation.

The Hon’ble Apex Court in the case of M/s Dehri Rohtas Light Railway Company
Ltd. vs. District Board, Bhojpu & Ors (1992) 2 SCC 598 observed that the real test

to determine the delay is that the petitioner should come to the Court before a parallel



right is created and that the lapse of time is not attributable to any laches or
negligence. Further, the Hon’ble Apex Court in the case of Post Master General &
ors vs. Living Media Limited and Anr (1992) 3 SCC 563 also observed that in the
matter of condonation of delay when there was no gross negligence or deliberate
inaction or lack of bona fides, a liberal concession has to be adopted to advance
substantial justice. The claim on account of impersonal machinery and inherited
bureaucratic methodology of making several notes cannot be accepted in view of
modern technologies being used and available. The law of limitation undoubtedly
binds everybody including the Government and condonation of delay is an exception
and should not be used as an anticipated benefit for the government departments. The
law shelters every one under the same light and should not be swirled for the benefit
of a few.

In the same case (Baswaraj case) the Hon’ble Apex Court has further observed:

“The law on the issue can be summarised to the effect that where a case
has been presented in the court beyond limitation, the applicant has to
explain the court as to what was the “sufficient cause” which means an
adequate and enough reason which prevented him to approach the court
within limitation. In case a party is found to be negligent, or for want of
bona fide on his part in the facts and circumstances of the case, or found
to have not acted diligently or remained inactive, there cannot be a
justified ground to condone the delay. No court could be justified in
condoning such an inordinate delay by imposing any condition
whatsoever. The application is to be decided only within the parameters
laid down by this Court in regard to the condonation of delay. In case
there was no sufficient cause to prevent a litigant to approach the court
on time condoning the delay without any justification, putting any
condition whatsoever, amounts to passing an order in violation of the
statutory provisions and it tantamounts to showing utter disregard to the
legislature.”



In Balwant Singh (dead) vs. Jagdish Singh & Ors. reported in (2010) 8 SCC
685, the Hon’ble Supreme Court explained the expression “sufficient cause” to mean
the presence of legal and adequate reasons.

In fact, it must be the endeavour of the Court to decide the case on merit by
giving an expression ‘sufficient cause’ the pragmatic justice oriented approach. In
view of the above, application for condonation of delay dated 16.09.2020 deserves to
be allowed at cost.

ORDER

The limitation application dated 16.09.2020 is allowed subject to payment of
cost of Rs. 5,000/=, out of which Rs. 2500/= shall be deposited in Tribunal’s fund
and rest amount of Rs. 2500/= shall be given to the respondent. Registry is directed

to register this defective appeal as regular appeal.

(K.K. Jain) (T.B. Singh)

Dated: 17.02.2022
PRADEEPKUMAR



