THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,

AT
LUCKNOW.
BENCH-1
Appeal No. 247/2021
Nem Chand Jain. Appellant.
Versus
M/s Omaxel.td. Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016’) by Sri Nem Chand Jain (hereinafter referred to as ‘the
appellant’) against the order dated 16.01.2021 passed by the U.P. Real
Estate Regulatory Authority, Lucknow (hereinafter referred to as ‘the
Regulatory Authority’) in Complaint No. LKO162/11/0810/2019 (Nem
Chand Jain Vs. M/s Omaxe Limited) whereby the following directions

were passed:--

(1) The promoter/respondent is directed to ensure delivery of allotted unit
to the complainant/appellant within 45 days after taking balance
amount from the complainant at old rate and executing the sale deed
and also to ensure payment of interest for delay period @ SBI’s
MCLR+1% from the last promised date of possession as per BBA till
the date of offer of possession i.e. 05.12.2019. The amount of interest
shall be adjusted towards the amount of final payment. In case the
amount of interest exceeds the amount due then the excess amount

shall be returned to the complainant as per rules.
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(2) Keeping in view the period of force majeure the delay interest shall

not calculated from 25.03.2020 to 25.09.2020.

The facts of the case are that on 7™ December 2012 unit/flat no. 1004, in
the project of the respondent, namely ‘Accacia’, Omaxe Residency-II,
Phase 1, situated at Plot No. GH-4, Integrated Towns, Lucknow, was
allotted by the respondent in favour of the appellant. On 13.11.2013 a
Builder Buyer Agreement was executed between the parties in respect of

the said flat.

As per clause 39(a) of the BBA the possession of the said unit was to be
delivered to the appellant within 48+6 months i.e. by 13.05.2018, subject
to force majeure events, but the possession of the said unit has not been
delivered to the appellant till date. The appellant has made all the

payments timely whenever demanded by the respondent.

Being aggrieved by the delay in completion of the project and delivery of
possession, the appellant filed complaint no. LKO162/11/0810/2019 before
the Regulatory Authority on 10.07.2019 praying for possession and delay
interest @ 24% per annum from 14.05.2018 till the date of delivery of

possession of the said unit.

The appellant has challenged the impugned order dated 16.01.2021 passed
by the Regulatory Authority, on the following grounds:--

A. Because the Learned regulatory authority has allowed interest only up
to 05-12-2019 in an arbitrary and illegal manner and the possession of

the unit has not been handed over to appellant till date.

B. Because while passing the impugned order dated 16.01.2021 the
Learned Regulatory Authority has ignored the fact that the
construction of the project is still continuing and the completion
certificate has still not been issued by the competent authority in

favour of the respondent.

C. Because the Learned Regulatory Authority while deciding the
issue/point no.1, in order dated 16-01-2021 has specifically mentioned
that the promoter/respondent is responsible for the delay of the project

but strangely awarded interest only up to 05.12.2019.



D. Because partial completion certificate has been placed by the
respondent and the aforesaid certificate dated 01.06.2019 itself says
that final certificate has to be obtained after the completion of the
construction but without obtaining final completion certificate

respondent has raised final demand notice.

E. Because Respondent is constructing 18 Towers in the Project Omaxe
Residency-II, as Registered with RERA. Out of this only 6 Towers
had been partially completed till 01-06- 2019 as alleged in
Completion Certificate submitted by the Respondent. The U.P. Real
Estate Regulatory Authority Lucknow relying on this certificate has
allowed the compensation only up to 05-12-2019, the date on which
Respondent raised final payment demand from the Appellant.

F. Because during the pendency of the complaint without obtaining final
completion certificate, final demand has been raised by the

respondent.

G. Because the Regulatory Authority in order dated 16-01-2021
arbitrarily allowed interest @ MCLR+1% p.a. simple interest only,
whereas in case of delay payment Respondent charged the penal
interest (@ 18% p.a. for the delay up to one month and thereafter @
24% p.a.

H. Because Respondent has started demanding Maintenance Charges,
while the project has not been completed yet. This demand of

Respondent is illegal and arbitrary.

I. The impugned order dated 16-01-2021 passed by the Learned
Authority is non-speaking order in respect of the payment of interest
on delay only up to 05.12.2019 and does not disclose the reasons for

arrival of the conclusion.

J.  Because order passed by the Learned Authority is bad in eye of law
and learned Authority has overlooked the terms and conditions of the

agreement and material available on record.

K. Because the Learned Authority has not properly appreciated the legal

and practical aspect of the case available on record.
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The appellant has sought 5 reliefs in the memo of appeal, but during the
course of arguments today, the learned counsel for the appellant, with the
permission of the Bench, deleted 3 reliefs i.e. (i), (iii) & (iv) and pressed

for the following two reliefs:--

(i1) Direct the Respondent to pay interest for the delay period from the
date of Commitment of possession as per Builder Buyer Agreement

till the possession is handed over to the Appellant.

(v) Pass such other and further orders which this Hon’ble Tribunal may

deem just and necessary in the circumstances of the case.

The respondent filed its objections to the grounds of appeal and submitted

that:

The Respondent is a Company registered under the Companies Act, 1956
having its Registered Office at Shop No. 19-B, 1st Floor, Omaxe
Celebration Mall, Sohna Road, Gurgaon and having its Head Office at 10,
Local Shopping Center, Kalkaji, New Delhi-110 019 and is engaged in the
business of real estate development including Residential Project known as
'Residency-I1 Acacia-D' situated at Amar Shaheed Path, Sultanpur Road,
Lucknow, Uttar Pradesh (hereinafter referred to as the 'Project') in the

Integrated Township of Omaxe Limited.

In pursuance with The Real Estate (Regulation and Development) Act,
2016 (hereinafter referred to as the 'RERA') read with The Uttar Pradesh
Real Estate (Regulation and Development) Rules 2016 (hereinafter
referred to as the 'UPRERA'), the Uttar Pradesh Real Estate Regulatory
Authority, upon submission/ uploading of all required sanctions, drawings,
approvals etc. of the Project, financial and other documents by the
Respondent Company, pleased to register the Project with UPRERA vide
registration No. UPRERAPRIJ1682.  All the sanctions, drawings,
approvals, financial and other information about the Project and
Respondent are uploaded in UPRERA website "up-rera.in" and is available

for inspection for the general public.

Presently the construction work and development activities in the

'Residency-II Acacia-D' Project of Integrated Township of Omaxe have
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been completed and completion certificate has been received on

01.06.2019.

After receipt of completion certificate, the respondent has given offer of
possession to the appellant on 05.12.2019 and also requested to clear the
principle dues of Rs.1,99,000.00, interest of Rs.22,370.00 and mandatory
dues such as maintenance charges, registration fee etc., but till date the
appellant has neither cleared the dues nor taken the possession of the flat,
whereas the Flat is ready in all respect and respondent is ready to execute
registry of the same. Not even this, the respondent is ready to comply with

the order dated 16.01.2021, passed by the Regulatory Authority.

After receiving of the completion certificate by the respondent, the
appellant has filed the complaint before the Regulatory Authority and now
is aggrieved from the order of the Regulatory Authority and as such
present appeal has been filed by the appellant.

5.6 The brief facts are that the appellant has purchased the property in question
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i.e. Apartment No. 1004, ORL/Acacia-D, super area 1775 sq. ft. and he has
executed the allotment agreement on 13.11.2013. In Paragraph 39(a) of the
allotment agreement the time line of the project was mentioned as 54

months (48 + 6 months) and the Unit was to be handed over by May, 2018.

The appellant is a defaulter as he has failed to clear the dues after repeated
requests. The project has been completed and completion certificate has
been received from the Competent Authority and thereafter offer of
possession has been sent to the appellant, but instead of clearing dues and
taking possession, the appellant has involved himself in the litigation with
ill motive just for harassing and blackmailing the respondent and nothing

else.

On the same facts, the Hon'ble National Consumer Disputes Redressal
Commission, New Delhi in the case of M/s. Sahara India Commercial
Corpn. Ltd. Vs. C. Madhu Babu in Revision Petition No. 624 of 2007 and
DLF Southern Towns (P) Ltd. Vs. Dipu C. Seminlal in Revision Petition
No. 1973 of 2014, has held that "......In the light of aforesaid judgments, it
becomes clear that as appellant has not paid any subsequent installments

and committed default in making payments of installments and also



committed default in returning back duly signed agreement, OP had every
right to forfeit amount of earnest money deposited by appellant and learned
District forum committed error in allowing complaint and learned State
Commission further committed error in dismissing appeal." AND further
held that "..In the light of above discussion, it becomes clear that as
appellant failed to perform terms and conditions of the agreement inspite
of repeated reminders, OP was well within its rights to forfeit amount of
earnest money and learned District Forum committed error in allowing
complaint and learned State Commission further committed error in

dismissing appeal."”

In the case in hand it is crystal clear that the appellant is a defaulter in
making payment as per payment plan opted by himself as such he has

violated the terms and conditions of the agreement.

5.9 The Hon'ble Supreme Court of India in the matter titled; Satish Batra vs.
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Sudhir Rawal in Civil Appeal No. 7588 of 2012 arising out of SLP (Civil)
No. 4605 of 2012, has held that since the earnest money is primarily a
security for the due performance of the Agreement and consequently the
seller is entitled to forfeit the earnest money in case the transaction falls
through by reason of default or failure of the purchaser. In this case the
Appellant failed to make timely payment of installment to the Respondent
despite of Demand Notes/ Reminders issued by the Respondent to the
Appellant. In view of this respondent is ready to cancel the Unit and refund
the principle amount after forfeiting the earnest money as mentioned in the
allotment agreement dated 13.11.2013, but as a gesture of goodwill the
Unit of the appellant has not been cancelled so far and respondent is ready
to cooperate with the appellant and execute registry subject to clearance of

dues.

After completion of the all amenities as committed by the respondent, part
completion certificate has been issued by the Lucknow Development
Authority on 01.06.2019 in respect of Towers 9 to 12, 14 and 17.
Possession has been taken by all the residents of above mentioned Towers
and sale deeds have been executed in their favour and the same have been

handed over to Resident Welfare Association.
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The delay is not on the part of the respondent rather it is willful and
deliberate on the part of the appellant and Maintenance Agency is
continuously maintaining the project, charges of which are recovered from

the allottees.

As per the balance of convenience if the respondent is ready to pay the
delay penalty as per MCLR + 1% then as per law of equity, the respondent
is also entitled to receive holding penalty from the appellant at the same

rate from the date when offer of possession has been given to the appellant.

5.13 The Regulatory Authority has rightly held that there is delay from June,
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2018 till 05.12.2019 and passed order for delay penalty @ MCLR + 1%,
however, in the Builder Buyer Agreement, the rate of interest for delay
penalty has not been mentioned. After the period from 05.12.2019 the
appellant is liable to pay holding charges.

For maintaining equity, the provisions have been made in the Act, 2016
and respondent is ready and willing to comply the same as ordered by
RERA Authority. The respondent is ready and willing to pay the delay
penalty and is also entitled to recover holding charges and maintenance

charges etc. as mentioned in the Builder Buyer Agreement.
The appellant did not file his reply to the objections of the respondent.

Heard Sri Dilip Singh, learned counsel for the appellant and Sri V.K. S.

Bisen, learned counsel for the respondent.

The only grievance which remains to be considered in the present appeal is
with respect to payment of interest for delay period from the promised date
of possession as per BBA till the possession of the unit is handed over to

the appellant.

It is admitted case of both the parties that the as per clause 39(a) of the
BBA the possession of the unit in question was to be delivered to the
appellant by the respondent within 48+6 months from the date of execution
of BBA. The BBA was executed on 13.11.2013. Therefore the promised
date of delivery of possession comes to 13.05.2018 and accordingly the
respondent is liable to pay delay interest w.e.f. 14.05.2018. We find no
illegality or perversity in the direction of the Regulatory Authority so far as
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it directs the respondent to pay delay interest from the promised date of

possession as per BBA.

Now the question is as upto what date the appellant is entitled to delay
interest. The contention of the appellant is that he is entitled to delay
interest till the date of delivery of possession. The submission of the
respondent is that it has received the completion certificate on 01.06.2019
and thereafter offer of possession has been sent to the appellant on
05.12.2019. The fact of offer of possession has been admitted by the
appellant. Therefore, in our considered view the appellant is entitled to

delay interest till 05.12.2019.

We are also of the considered view that the Regulatory Authority has
rightly held that there is delay from June, 2018 till 05.12.2019 and rightly
passed order for delay penalty @ MCLR + 1%.

In view of aforesaid analysis, we find no illegality or perversity in the
impugned order dated 16.01.2021 passed by the Regulatory Authority.

Consequently the appeal has no merit and is dismissed.

No order as to costs.

Dated: 1% April, 2024
Shakir (Sanjai Khare) (D.K. Arora)



