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1. Heard learned counsel for parties and perused the record. 

2. The appellant allottee, by the instant appeal, is raising challenge to the 

judgement and order dated 28.03.2024 passed by the UP Real Estate 

Regulatory Authority (for short, 'Regulatory Authority') at Lucknow, in 

complaint no. LKO162/07/110602/2023, whereby, complaint was partially 

allowed directing possession of the unit, however, delay interest component 

in terms of Section 18 (1) of Real Estate (Regulation and Development) Act, 

2016 (for short, 'Act, 2016') came to be rejected.  

3. The appellant claims interest for the delayed period, asserting that denial of 

interest is contrary to the statutory mandate. 

4. The questions that arises for consideration is: (i) whether appellant would be 

entitled to delay interest in terms of proviso to Section 18 (1) of Act, 2016, 

and/or, whether the impugned order is lawful and just;  

(ii) whether respondent/promoter has complied the provisions of Act, 2016, 

in particular, Section 13 and 18, if not, the consequences. 

Question no.(i) 

5. Facts inter se parties are not in dispute.  

6. The appellant allottee had applied for a shop/commercial space on 

09.12.2019, in the project titled "NBCC Commercial Complex Lucknow" at 

Gomti Nagar Extension, Lucknow.  In the e-auction held on 12.12.2019, 

appellant/allottee was allotted shop/commercial space bearing unit No. B-

017, vide allotment letter dated 15.01.2020. The total sale consideration of 
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the unit was at Rs. 87,36,642/-, payable in instalments, as per the payment 

schedule mentioned in the allotment letter. 

7. Respondent/promoter NBCC(I) Ltd. is a real estate company engaged in 

developing commercial/residential projects and has developed the present 

project. The project came to be launched after enactment of Act, 2016. In 

other words the project is post RERA enactment. The statutory provisions 

are applicable upon the promoter and the project. 

8. The respondent after obtaining OC/CC on 16.12.2022 communicated the 

"Final Offer of Possession" dated 16.12.2022, through email on 19.12.2022, 

to the appellant/complainant raising for a further demand at Rs. 17,80,225. 

9. The appellant contested the demand of Rs. 17,80,225/-, alleging errors in the 

computation/calculations. Following a series of communications and 

follow-ups, respondent revised the final demand. The appellant 

subsequently cleared the revised dues, leading to the issuance of a No-Dues 

Certificate by the respondent on 15.06.2023. 

10. The learned Regulatory Authority, vide impugned order dated 28-03-2024, 

directed the respondent to provide possession within 45 days from the date 

of passing of the order. However, learned Regulatory Authority declined to 

grant any relief regarding interest for the delayed period. 

11. Subsequent to passing of the impugned order, appellant took possession of 

the unit on execution of the Sale Deed on 14-05-2024. However, appellant 

maintains that taking possession of the unit does not waive the statutory right 

to claim interest for the pre-existing 23-month delay in terms of Section 

18(1) of Act, 2016. 

12. Learned counsel for the appellant/allottee, submits that as per the offer 

document of sale of commercial space/application, respondent was 

contractually bound to deliver possession of the unit within 12 months from 

the date of allotment letter. Clause 3.23, is extracted:  

"3.23 HANDING OVER: ...NBCC shall endeavour to give the possession of 

space within 12 months from the date of allotment letter."  

13. Learned counsel for the appellant contends that the learned Regulatory 

Authority failed to appreciate the mandate of Section 18(1) of the Act, 2016, 

which, interalia, provides: "Section 18: Return of amount and compensation 

— (1) If the promoter fails to complete or is unable to give possession... (b) 
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Provided that where an allottee does not intend to withdraw from the project, 

he shall be paid, by the promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be prescribed." 

14. It is evident from plain reading of the provision that if the promoter failed to 

complete or give possession of the unit by the date specified in the agreement 

and the allottee does not intend to withdraw, promoter shall pay interest for 

every month of delay until the handing over of possession of the unit. 

15. It is a fundamental principle of statutory interpretation that use of the 

expression 'shall', denotes a mandatory command, rather than a directory 

suggestion. Consequently, payment of interest under Section 18(1) is not a 

matter of administrative discretion or contractual grace at the mercy of the 

promoter. The promoter company utilises 30 percent of the deposit for its 

own purposes, and 70 percent is utilized for construction of the project. In 

the event of delay in handing over possession of the unit, it is equitable that 

the promoter compensates the allottee by paying interest for the delayed 

period for utilising the deposited money beyond the stipulated period. 

16. Upon a meticulous examination of the record, it is evident that allotment 

letter was executed on 15.01.2020. According to the offer document of sale 

of commercial space/application, respondent/promoter was obligated to 

deliver possession within a period of twelve months, thereby, establishing a 

contractually stipulated date for handing over possession of the unit, on or 

before 14.01.2021. However, it is an admitted fact that 'Final Offer of 

Possession' communicated to the appellant was on 16.12.2022.  

17. For an offer of possession to be legally valid, it must be unconditional and 

in strict consonance with the statutory framework. The respondent was in 

subsisting state of default at the time the offer was made, the contractually 

assured date of possession i.e. 14.01.2021, was extended until 16.12.2022, 

representing a delay of 23 months. The occupancy/completion certificate 

came to be issued on 16.12.2022. Under Section 18(1) of the Act, 2016, the 

Appellant’s right to receive interest for every month of delay had already 

crystallized. By issuing an offer that raised a fresh demand of Rs. 

17,80,225/- without accounting for or adjusting the statutory interest due, 

respondent’s offer is not a 'valid' offer in the eyes of the law, but rather an 

attempt to circumvent the mandatory liability and withhold possession of the 

unit. 
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18. Consequently, the statutory liability of the promoter as per proviso to Section 

18(1) of Act, 2016, is triggered, promoter admittedly had failed to deliver 

possession of the unit in accordance with the terms and timelines specified 

in the offer document of sale of commercial space/application, therefore, 

appellant would be entitled to interest for the delayed period till handing 

over possession of the unit.  

19. Learned counsel for respondent submits that appellant has prayed for delay 

interest till offer of possession and not till handing over of possession of the 

unit, it is argued that relief cannot be granted beyond the prayer sought by 

the appellant. The argument taken on face value appears to be attractive but 

lacks merit. The proviso to Section 18(1) of Act, 2016 is unqualified and a 

mandatory provision and cannot be waived by either of the parties. Though, 

appellant has prayed for interest till the date of final offer of possession i.e. 

16.12.2022, since it is not disputed by the respondent that mandate of 

Section 18(1) of Act, 2016 has not been complied. The respondent failed to 

make a lawful/valid offer of possession. Therefore, appellant would be 

entitled to interest till the date of handing over of possession (sale deed) and 

not till the date of offer of possession. In other words demand notice/offer 

of possession made by the promoter without complying Section 18 (1) of 

Act, 2016 is against the provisions of law.   

20. The respondent, in rebuttal before the learned Regulatory Authority, 

attributed the delay due to "encroachment issues" seeking protection under 

the force majeure clause. This was vehemently opposed by the appellant, 

contending that encroachment does not constitute a valid force majeure 

event under Act, 2016.  

21. The respondent's plea that "encroachment" delayed the project is legally 

untenable. The explanation to Section 6 of Act, 2016 defines ‘force majeure’ 

which is extracted: 

 "Explanation-For the purpose of this section, the expression 'force 

majeure' shall mean a case of war, flood, drought, fire, cyclone, 

earthquake or any other calamity caused by nature affecting the regular 

development of the real estate project." 

22. Under Act, 2016, force majeure is strictly defined as "war, flood, drought, 

fire, cyclone, earthquake or any other calamity caused by nature. The alleged 

encroachment is an administrative issue falling within the promoter’s sphere 
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of responsibility and does not qualify as an “act of god” or “natural calamity” 

i.e. an event that was unforeseen and beyond the control of the promoter.   

23. The objection of the respondent that the delay was due to "administrative 

machinery" or “land encroachment” cannot be sustained as force majeure 

event. Being an experienced promoter, respondent was fully aware of the 

conditions of the site and status of the land at the time of issuing the 

allotment letter on 15.01.2020. Having committed to a 12-month delivery 

window, respondent is bound by the doctrine of pacta sunt servanda 

(agreements must be kept). 

24. The learned counsel for the respondent submits, that the claim for delay 

interest is premature and legally unsustainable, primarily relying on second 

part of clause 3.23 of the offer document of the sale of commercial 

space/application which reads thus "... compensation shall be [SBI MCLR + 

1%] for the period of such delay beyond 12 months (plus valid extended 

period due to force majeure reasons…Thus the compensation, if any, shall 

be payable only after 36 months plus valid extension due to force majeure 

reasons from the date of allotment."  

25. The respondent argues that under clause 3.23 of offer document, 

compensation/interest is payable only after 36 months. The same clause 

states NBCC shall "endeavour to give the possession of space within 12 

months. The 12-month period is the contractually committed date. The 

subsequent "36-month" provision is a one-sided and an ambiguous condition 

to postpone a statutory liability to benefit the promoter at the cost of the 

allottee. Courts and Tribunals have consistently held that promoter cannot 

impose one-sided terms of the contract to override the protections of Act, 

2016. Reliance has been placed on the decision rendered in Lko. 

Development Authority Lko. Thru. Authorized Signatory Rohit Singh 

vs. Sushma Shukla 2026 LLBiz HC (ALL) 7 

26. The submission of the respondent that the appellant is "estopped" from 

claiming interest as he signed the offer document with open eyes, therefore, 

bound by the terms of the agreement is untenable in law. Statutory right 

under a welfare legislation like Act, 2016 cannot be waived by an unequal 

contract. 

27. The respondent relies on clause 3.23 (36-month window) to deny interest. 

The clause requires to be examined under the Indian Contract Act, 1872. 
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Section 23 of the Act, provides that a contract is void if it defeats the 

provisions of any law or opposed to public policy. Any contractual clause 

that seeks to extinguish an unqualified statutory right/obligation i.e. interest 

for the delay period under Section 18 (1) of Act, 2016 is contrary to law and 

against public policy, therefore, unenforceable and not binding upon the 

allottee. The respondent/promoter also violated Section 18(1) of the Act, 

2016, as the offer of possession was legally invalid due to the failure to 

adjust the mandatory delay interest accrued during the period of default. The 

withholding of interest due and admissible to the appellant, by the promoter, 

exposes the promoter to penal consequences under Chapter VIII of Act, 

2016. 

28. The impugned order therefore was legally flawed and unjust. The 

respondent is liable to pay interest at the prescribed rate (MCLR + 1%) from 

the promised date of delivery till the handing over of possession of the unit 

(sale deed). The impugned order denying interest, ignored the mandatory 

nature of proviso to Section 18(1)," shall be paid”. The appellant/ allottee 

shall be entitled to interest for the delayed period in terms Section 18(1) of 

Act, 2016. The question no. (i) is accordingly answered. 

Question no.(2)  

29.  It would be apposite to refer section 13 of Act, 2016. 

30. Section 13 is extracted: Section 13: No deposit or advance to be taken by 

promoter without first entering into agreement for sale.  (1) A promoter 

shall not accept a sum more than ten per cent. of the cost of the apartment, 

plot, or building as the case may be, as an advance payment or an 

application fee, from a person without first entering into a written 

agreement for sale with such person and register the said agreement for 

sale, under any law for the time being in force.    

31. It is evident from plain reading of the provision that no promoter shall accept 

any amount exceeding ten per cent of the cost of the apartment, plot, or 

building as an advance payment or application fee from any person, unless 

he has first entered into a written agreement for sale with such person and 

has got registered the said agreement for sale under the law for the time 

being in force. It is an undisputed fact that the total sale consideration for 

the commercial unit no. B-017, was at Rs. 87,36,642/-. The 

respondent/promoter admittedly accepted substantial payments from the 
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appellant, far exceeding 10 percent statutory limit prescribed by Section 13, 

culminating in the issuance of a No-Dues Certificate on 15.06.2023. 

32. Despite receipt of almost the entire sale consideration, respondent/promoter 

failed to execute or register agreement for sale, which is a mandatory 

requirement under Section 13(1) of the Act, 2016. It is further admitted that 

the registered sale deed was executed between the parties only on 

14.05.2024.  

33.  Section 13(2) in furtherance to ensure transparency provides that the 

‘agreement for sale’ shall be in the prescribed form and shall specify the 

essential particulars of the project, including, construction specifications, 

internal and external development works, the schedule and manner of 

payment by the allottee, the date of handing over possession of the 

apartment, plot or building, as applicable, and the rate of interest payable by 

either party in the event of default.  

34. The legislative intent behind Section 13 of the Act, 2016, is to provide a 

protective shield to the allottee. By mandating a registered agreement for 

sale before accepting more than 10 percent of the sale consideration, 

legislature sought to ensure legal certainty and create a lien on the unit 

allotted to the allottee [Section 11 (h)]. The respondent taking nearly the full 

price of the unit without a registered agreement for sale is a patent violation 

of Section 13 of Act, 2016. The promoter cannot pocket the entire 

consideration while simultaneously denying allottee the formal contract that 

defines their rights and protects the allotted unit from further sale. 

35.  Section 61 of the Act, 2016, provides, for penalty for contravention of 

provisions of this Act.  

36. Section 61 is extracted: Section 61: Penalty for contravention of other 

provisions of this Act. If any promoter contravenes any other provisions of 

this Act, other than that provided under section 3 or section 4, or the rules 

or regulations made thereunder, he shall be liable to a penalty which may 

extend up to five per cent. of the estimated cost of the real estate project as 

determined by the Authority.  

37.  Section 61 confers powers to impose penalty upon any promoter, who 

contravenes any provision of Act 2016, other than provided under Section 3 

or Section 4. In other words, non- compliance of the statutory mandate 
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imposed under Section 13 would expose the promoter to penalty. The 

respondent promoter by accepting deposit more than 10 percent without 

executing registered agreement for sale has exposed itself liable to penalty 

under Section 61 of Act, 2016.  

38. The primary objective of Act, 2016, is to protect the interests of home buyers 

and ensure transparency in the real estate sector. The Act was enacted to 

balance the interest of the promoter and the individual allottee. Section 13 

ensures a vital safeguard strictly prohibiting a promoter from collecting 

more than 10 percent of the property cost without first executing a registered 

agreement for sale. This requirement is not a mere formality, it is essential 

because the registered agreement formalizes the construction details, final 

possession date, and interest rates for any delays, providing the buyer with 

legal certainty. Since the respondent/promoter bypassed the statutory 

mandate of Section 13 while enjoying the buyer's full payment, the 

respondent has exposed itself to consequences under Chapter VIII of Act, 

2016. The question no. (ii) is accordingly answered.  

39. In view of the above, the appeal is allowed, by passing the following 

orders/directions: 

(i) The respondent/promoter is directed to pay interest to the appellant at 

the prescribed rate (MCLR + 1%) for the period of delay on the entire 

deposited amount with effect from 15.01.2021 to 14.05.2024, to be 

paid within 45 days the order is uploaded. 

(ii) The Regulatory Authority to proceed in accordance with law under 

Section 61 of Act, 2016 against the promoter for imposition of 

penalty.  

(iii) Registry to communicate the order to the learned regulatory authority 

for compliance. 

(iv) No order as to cost.  

 

 

 (Devindar Singh Chaudhry)     (Sanjai Khare)     (Suneet Kumar)  

Dated:11.02.2026 
Ranjeet/Mubashshira 

 


