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1. Appeal has been filed by the appellant/promoter assailing the order dated 

25.03.2022, passed by the Regulatory Authority in reference to the 

application preferred by the appellant under Section 39 of the RERA Act, 

in Complaint No.120186118.  

 
2. Brief facts of the matter giving rise to the instant appeal are as under:  

 
2.1 Initially a complaint was preferred by the respondent on 25.01.2018 before 

the Regulatory Authority seeking the following relief:  

 
"Developer shall be directed to cancel my booking and refund 
entire amount paid by me along with penal interest mentioned 
in the agreement"  

 
2.2 Aforesaid complaint preferred by the respondent was finally decided by the 

Learned Authority vide order dated 18.05.2018 directing the Appellant to 

refund the amount deposited by the allottee and the installments paid 

against the loan along-with interest at the rate of 24 percent per annum 

(from the date of deposit till date of payment) within 45 days from the date 



of order and the Learned Authority also directed the appellant to pay 

Rs.1,00,000/-for mental agony and financial loss due to non-completion of 

project. The Learned Authority further directed the appellant to pay of all 

balance dues of the bank after adjusting the amount deposited by the 

allottee and promoter in the account of installments from the amount paid 

by the ICICI bank towards the loan as per the provisions of the tri-partite 

agreement dated 28.07.2015. 

 
2.3 Thereafter the appeal against the aforesaid order dated 18.05.2018 passed 

by the Learned Authority was preferred by the appellant before this Hon'ble 

Tribunal having Misc. Case No. 273/2019 and the same has been dismissed 

as withdrawn vide order dated 18.11.2019.  

 
2.4 In pursuance to the order dated 18.05.2018, a recovery certificate was 

issued by the Learned Secretary against the appellant on 13.03.2019. It is 

pertinent to mention here that the Learned Secretary issued a recovery 

certificate dated 13.03.2019 in a very arbitrary and whimsical manner and 

the same was not in accordance with the order passed by the Learned 

Authority.  

 
2.5 It is further submitted that the Learned Authority vide order dated 

18.05.2018 directed the Appellant to refund the amount deposited by the 

allottee and the installments paid against the loan along-with interest at the 

rate of 24 percent per annum (from the date of deposit till date of payment) 

within 45 days from the date of order and the Learned Authority also 

directed the appellant to pay Rs.1,00,000/- for mental agony and financial 

loss due to non-completion of project. The Learned Authority further 

directed the appellant to pay of all balance dues of the bank after adjusting 



the amount deposited by the allottee and promoter in the account of 

installments from the amount paid by the ICICI bank towards the loan as 

per the provisions of the tri-partite agreement dated 28.07.2015.  

It is pertinent to mention here that the respondent deposited the 

amount of Rs.13,15,402/- and Rs.33,64,705/- was paid towards EMI and 

the bank dues are Rs.92,98,859/-. However, the Learned Secretary issued 

recovery certificate by imposing interest of Rs.85,86,532.75/- on the total 

amount of Rs.1,04,86,466/- in which only Rs.46,80,107/- (including EMI) 

was deposited/paid by the respondent.  

2.6 The Recovery Certificate dated 13.03.2019 issued by the learned Secretary 

was not in accordance with the order dated 18.05.2018 passed by the 

Learned Authority. It is pertinent to mention here that the aforesaid 

recovery certificate was issued by imposing penal interest over the total 

amount including the loan amount disbursed by the bank and the same is 

contrary to the order dated 18.05.2018 passed by the Learned Authority.  

 

2.7 Thereafter the respondent preferred a Writ Petition No.14806 (M/B) of 

2021 before Hon'ble High Court for execution of the order dated 

18.05.2018 and the same was disposed by the Hon'ble High Court. The 

relevant extract of the aforesaid order passed by the Hon'ble High Court is 

being reproduced hereunder for ease of perusal and kind consideration of 

Hon'ble Court:  

“Hence, we dispose of this petition with the direction to the 
Real Estate Regulatory Authority as also to the District 
Magistrate concerned to ensure that the order dated 
18.05.2018 passed by the Real Estate Regulatory Authority is 
executed at the earliest, say, within a period of three months 
from the date a copy of this order is produced before them. We 



further provide that before getting the order dated 
18.05.20218 passed by the Real Estate Regulatory Authority 
executed, the authorities shall also see that there does not exist 
any legal impediment in execution of the said order."  

2.8 It is pertinent to mention here that the learned Authority decided another 

complaint based on similar facts and passed the similar order dated 

18.05.2018 in Complaint No. 120186109 (M/s. Sunworld Residency Pvt. 

Ltd. Vs. Deepak Rathi), thereafter the recovery certificate dated 07.03.2019 

was issued by the learned Secretary and the same was also not in 

accordance with the order dated 18.05.2018 passed by the learned 

Authority. Being aggrieved by the aforesaid Recovery Certificate dated 

07.03.2019 the appellant preferred Writ-C No.21548 of 2021 (M/s 

Sunworld Residency Pvt. Ltd. vs. District Magistrate and 3 others) before 

Hon'ble High Court for quashing the recovery certificate dated 07.03.2019 

issued by the Learned Secretary. However, the same was dismissed by the 

Hon'ble High Court vide order dated 23.09.2021. The relevant extract of 

the aforesaid passed by the Hon'ble High Court is being reproduced 

hereunder for ease of perusal and kind consideration of this Hon'ble Court:-  

"In so far as the contention that the recovery certificate dated 
17.3.2019 does not reflect the correct amount, and is contrary 
to the order dated 18.5.2018, is concerned, if there existed any 
error in the recovery certificate issued by the Real Estate 
Regulatory Authority, under Section 39 of the Real Estate 
(Regulation and Development) Act, 2016, an application could 
have been submitted for its rectification. The time period for 
such rectification is two years. But it has not been 
demonstrated that any such application has been submitted by 
the petitioner. In view of the above and by keeping in mind that 
there exists a direction of the writ court to conclude the 
recovery proceedings at the earliest, we decline to entertain 
this petition and the same is dismissed summarily"  



2.9 The appellant preferred an application dated 27.09.2021 under Section-39 

of the RERA Act for rectification in the Recovery Certificate dated 

13.03.2019. 

  
2.10 The respondent preferred Contempt Application (Civil) No. 535 of 2022 in 

reference to the order dated 16.07.2021 passed by the Hon'ble High Court 

in writ petition No.14811 (M/B) of 2021 and the same is still pending 

before Hon'ble High Court.  

 
2.11 The application dated 27.09.2021 preferred by the appellant under Section 

39 of the Act for correction in the recovery certificate dated 13.03.2019 

issued by the Learned Secretary was dismissed by the Learned Authority 

vide order dated 25.03.2022.  

It is further submitted that during the pendency of the aforesaid 

application under section-39 of the Act the appellant first time came to 

know about the fact that the second recovery certificate was issued on 

25.06.2019 and the recovery certificate dated 13.03.2019 is not in 

existence. However, the recovery certificate dated 25.06.2019 is same as 

the recovery certificate dated 13.03.2019 and the same is also not in 

accordance with the order dated 18.05.2018 passed by the Learned 

Authority.  

2.12  It is pertinent to mention here that in similar facts and circumstances two 

other complaints having Complaint Nos.120186119 (Raman H. Ayyar VS 

M/s Sunworld Residency Pvt. Ltd.) and 120186106 (Aditi Khosla vs M/s 

Sunworld Residency Pvt. Ltd.), the Learned Authority passed the similar 

orders on the same date i.e. 18.05.2018.       

   It is further submitted that the Recovery Certificate dated 24.07.2021 



issued in reference to Complaint no. 120186119 (Raman H Ayyar vs M/s 

Sunworld Residency Pvt. Ltd.) and Recovery Certificate dated 23.01.2019 

issued in reference to complaint no. 120186106 (Aditi Khosla vs M/s 

Sunworld Residency Pvt. Ltd.) was also not in accordance with the order 

dated 18.05.2018 passed by the Learned Authority. However, due to 

calculation mistake the appellant preferred an application for rectification 

in the Recovery Certificate under section 39 of the Act and therefore the 

same was allowed by the Learned Authority and the Learned Authority 

directed the Secretary to issue a fresh recovery certificate in accordance 

with the order dated 18.05.2018 passed by the Learned Authority.  

 
2.13  The impugned order dated 25.05.2022 was passed by the Learned 

Authority without application of the judicial mind.  

 
2.14 Appellant amended memo of appeal by adding para No.5.11A, 5.11B and 

5.11C in which it has been mentioned that the application for rectification 

in the recovery certificate dated 13.03.2019 was filed along with 

application for condonation of delay which was not considered by the 

learned Regulatory Authority. Learned Regulatory Authority has not 

considered the covid period in computing the delay.  

 
2.15  The appellant added para No.5.15A, 5.15B, 5.15C and 5.15D by 

amendment in the memo of appeal in which it has been mentioned that in 

pursuance of the recovery certificate issued by the learned Secretary, an 

amount of Rs.2.5 crores has been recovered from the appellant and the 

same has been received by the respondent. Learned Secretary issued 

recovery certificate by imposing the interest on the total amount of 



Rs.1,04,86,466/- in which only Rs.46,80,107/- was deposited/paid by the 

respondent including EMI. 

 
2.16  The appellant is preferring the present appeal against the impugned order 

dated 25.05.2022 on the following amongst other grounds: -    
   
A.  Because, the impugned order dated 25.05.2022 passed by the 

learned Authority suffers from material irregularity and has 
been passed without application of the judicial mind.   
           

B.  Because, the Learned Authority passed impugned order dated 
25.05.2022 in a very arbitrary and whimsical manner.   
        

C.  Because, the award passed by the Learned Authority is bad in 
law, ex-facie, illegal and against the principal of natural Justice. 
        

D.  Because, while passing the impugned order dated 25.05.2022 
the Learned Authority failed to appreciate the fact that the 
Recovery Certificate dated 25.06.2019 issued by the Secretary 
was not in accordance with the order dated 18.05.2018 passed 
by the Learned Authority.       
      

E.  Because, while passing the impugned order dated 25.05.2022 
the Learned Authority failed to appreciate the fact that the 
recovery certificate dated 25.06.2019 was issued by imposing 
penal interest over the total amount disbursed by the bank and 
the same is contrary to the order dated 18.05.2018 passed by the 
Learned Authority.  

 
3. Appellant added grounds of appeal as para-F to J by amendment in the 

memo of appeal. In amended para J, the appellant has mentioned that the 

learned Regulatory Authority while passing the order, has not only 

considered the earlier R.C. dated 13.03.2019 which was not challenged, but 

has further travelled beyond its jurisdiction in illegal and arbitrary manner, 

closed the right of the appellant in challenging the fresh recovery certificate 



dated 25.06.2019 issued by the Secretary, U.P. RERA also did not have any 

illegality and hence, the impugned order is bad in the eyes of law.  

  
4. The appellant has sought relief for setting aside the impugned order dated 

25.05.2022, in the interest of Justice and the learned Authority be directed 

to pass an order for issuance of the rectified recovery certificate in 

accordance with the order dated 18.05.2018 passed by the Learned 

Authority considering the fact that respondent only deposited the amount of 

rupees 13,15,402/- and rupees 33,64,705/- was paid towards EMI and the 

bank dues are rupees 92,98,859/-. Therefore, interest at the rate of 24 

percent may be imposed on the amount of rupees 46,80,107/- (paid by the 

respondent including EMI), in the interest of Justice.  

 
4.1 The appellant has added a para in relief clause by amendment with the 

prayer that this Hon’ble Tribunal may graciously be pleased to direct the 

respondent to refund the excess amount received by the appellant after 

foreclosing the loan account with the Bank and the respondent be directed 

to handover the original papers of the unit to the appellant.  

 
4.2  Such other orders as this Hon'ble Tribunal may deem fit and proper under 

the circumstances of the case so as to protect and safeguard the interest of 

the appellant may also be passed in the interest of justice.  

 
5. In reply to the contents of appeal, the respondent has filed the objections.  

 
5.1  The respondent as allottee in his objection has stated that he booked a flat 

having Flat No.TI/605 admeasuring 2100 sq.ft. in the “SUNWORLD 

ARISTA” project of the appellant. The total consideration of the flat was 



Rs.1,32,73,720/- out of which Rs.13,27,372/- was paid by the respondent to 

the appellant promoter as booking amount. The respondent allottee and the 

appellant promoter entered into the agreement dated 28.07.2015. One 

Tripartite Housing Loan Agreement was also executed between the 

respondent, promoter and the ICICI Bank Limited on 28.07.2015. The 

respondent took a loan of Rs.1,00,00,000/- (rupees one crores) and 

deposited Rs.1,05,82,226 with the appellant promoter with the hope of 

getting physical possession of flat in time. The respondent deposited 

Rs.13,27,372/- at the time of booking of flat and further Rs.92,54,854/- was 

disbursed by the Bank in favour of the appellant promoter. As per clause 25 

and 26 of the agreement dated 28.07.2015, the promoter was supposed to 

give physical possession of the flat by December, 2016 plus six months 

grace period. The respondent wrote to the promoter a letter dated 

26.12.2017 informing that for the last four months, no EMI has been 

deposited by the promoter and also that no compensation has been paid to 

the respondent for delayed delivery of possession of flat. Therefore, the 

allotment be cancelled and money be paid back to the respondent allottee. 

The promoter gave no response. Therefore, the respondent allottee filed a 

Complaint No.120186109 against the promoter before the learned 

Regulatory Authority for refund of money along with the amount deposited 

by the Bank in the form of installments with interest and also 

compensation.  

 
5.2  Learned Regulatory Authority decided the complaint by order dated 

18.05.2018 whereby the learned Regulatory Authority directed the 

promoter to return the amount deposited by the complainant allottee along 

with 24% interest also a compensation to the tune of Rs.1,00,000/- within 



45 days of the order. Further direction was given that after adjusting the 

amount deposited by the promoter or the allottee as EMI, the remaining 

amount payable to the Bank by the promoter as per the tripartite agreement 

dated 28.07.2015. It was also directed in the order dated 18.05.2018 that 

violation of the order will be punishable under Section 63 (8) of the Act, 

2016. Entire due amount was directed to be recovered as land revenue 

when the promoter has not complied the order dated 18.05.2018 of the 

Regulatory Authority. The Regulatory Authority issued recovery certificate 

dated 07.03.2019 for recovery of the entire due amount. Once rectification 

application under Section 39 of the Act was filed by the promoter against 

the order dated 18.05.2018 before the Regulatory Authority but that 

application was dismissed vide order dated 22.04.2019 on the ground that 

the rectification sought by the promoter is factual in nature which will 

amount to amendment of substantive part of the order. While only clerical 

mistake can be rectified under Section 39 of the Act, 2016.  

 
5.3  The respondent allottee filed petition being Misc. Bench No.14802 of 2019 

against the order dated 22.04.2019 and vide, order dated 24.05.2019, the 

said writ petition was admitted and stay order was granted by the Hon’ble 

High Court against the holding of recovery certificate. After the order of 

Hon’ble High Court dated 24.05.2019, the Regulatory Authority has 

withdrawn the earlier recovery certificate dated 07.03.2019 and issued a 

new recovery certificate on 26.06.2019 in pursuance of the Hon’ble High 

Court’s order. Thereafter, the promoter filed an appeal Misc. Case No.272 

of 2019: M/s. Sunworld Residency Pvt. Ltd. Vs. Deepak Rathi. Later on, 

the promoter withdrew the misc. case and consequently, the appeal was 

dismissed as withdrawn, vide order dated 18.11.2019. After the withdrawal 



of the appeal, the order of Regulatory Authority dated 18.05.2018 attained 

finality. After a gap of three years, the Regulatory Authority started the 

execution of the order dated 18.05.2018 and issued recovery certificate 

dated 26.6.2019 for recovery of amount of Rs.1,97,50,628.58 against the 

promoter . The respondent allottee filed a petition being Misc. Bench 

No.14806 of 2021 with the prayer of ex parte execution of the order dated 

18.05.2018. Hon’ble High Court directed the Regulatory Authority and 

District Magistrate Noida for expeditious conclusion of the order dated 

18.05.2018 and the recovery certificate dated 26.06.2019. The promoter 

filed a Writ Petition-C No.21548 of 2021: (M/s. Sunworld Residency Pvt. 

Ltd. Vs. District Magistrate and others) on the ground that the recovery 

certificate dated 07.03.2019 is contrary to the order dated 18.05.2018 

passed by the learned Regulatory (9) Authority. This writ petition has been 

dismissed on 23.09.2021. The promoter filed rectification application on 

27.09.2021 against the recovery certificate dated 07.03.2019 with a view to 

delay the execution of recovery certificate dated 26.06.2019. The 

Regulatory Authority decided the rectification application, vide order dated 

11.11.2021.  

 
5.4  The respondent allottee filed Contempt Application (Civil) No.538 of 2022 

before the Hon’ble High Court. The learned Regulatory Authority rejected 

the rectification application, vide order dated 25.03.2022 on the ground that 

time period for rectification is two years and the application is beyond time 

and the recovery certificate is in accordance with the order dated 

18.05.2018 and further observed that the applicant is seeking the 

rectification of the recovery certificate dated 07.03.2019 which is not in 

existence. The amount mentioned in the recovery certificate dated 



24.07.2021 is correct. The promoter has not refunded the money to the 

Bank in violation of the Tripartite Housing Loan Agreement dated 

28.07.2015. Such violation shifted the entire liability of repayment of loan 

amount upon the allottee. Since the promoter is not making any payment to 

the Bank, therefore, the amount was ordered in the order dated 18.05.2018 

after being recovered as arrears of land revenue needs to be given to the 

allottee in entirety so that the same can make the repayment of loan amount 

with interest to the Bank. The allottee has paid all the dues to the Bank after 

the recovery and the Bank has accepted and given foreclosure receipt to the 

respondent allottee. The promoter has given statement of account in which 

the promoter has mentioned that the total amount received by the allottee is 

Rs.1,05,82,226/-. This amount was already mentioned in the recovery 

certificate dated 26.06.2019 which shows that there is no contradiction with 

the statement of the promoter and the amount mentioned in the recovery 

certificate dated 26.06.2019. The recovery certificate dated 07.03.2019 has 

been withdrawn by the Regulatory Authority under the supervision of 

Hon’ble High Court. The order of Regulatory Authority dated 18.05.2018 

has become final after withdrawal of appeal of the promoter. Hon’ble High 

Court of Judicature at Allahabad, Lucknow Bench, Lucknow, vide order 

dated 16.07.2021 has directed the authority for execution of the order dated 

18.05.2018 because the promoter failed to refund the amount to the allottee 

even after the lapse of four years.  

 
5.5  The second recovery certificate dated 26.06.2019 has not been challenged 

by the promoter before the learned Regulatory Authority under Section 39 

of the Act, therefore, the promoter cannot challenge the same directly 



before the Appellate Tribunal. The respondent allottee has prayed for 

dismissal of appeal.  

6. The respondent has filed objections against the amended memo of appeal 

that the promoter has never challenged the recovery certificate dated 

26.06.2019 before any authority/forum. No penal interest has been imposed 

in pursuance of the order dated 18.05.2018. The entire amount including 

the amount of loan is liability of respondent/allottee and as per the 

agreement and the order of the Regulatory Authority dated 18.05.2018, the 

recovery certificate dated 26.06.2019 was correct. When the promoter has 

not refunded the amount of allottee in compliance of the Regulatory 

Authority order dated 18.05.2018 till four years, then in pursuance of the 

Hon’ble High Court’s direction, the said amount has been recovered. The 

promoter has admitted in his appeal that recovery certificate dated 

26.06.2019 has not been challenged before any forum. The respondent 

allottee has not received excess amount. The whole amount received by the 

respondent allottee is in pursuance of the order dated 18.05.2018 passed by 

the Regulatory Authority, the recovery certificate along with the order of 

Hon’ble High Court and when the promoter has not proceeded for 

foreclosure, then -after recovery, the respondent allottee has committed the 

foreclosure of the loan amount because the same was liability of the 

respondent in pursuance of the agreement.  

7. Heard Sri Abhishek Khare along with Sri Amit Yadav, learned counsel for 

the appellant and Sri Sunendra Kumar learned counsel for the respondent 

on appeal and its objections.  

8. On the averments of both the sides, the following issue arises for 

adjudication:- Issue:-  



Whether any excess amount has been recovered from the 
appellant promoter through the recovery certificate issued by 
the learned Regulatory Authority in pursuance of the execution 
of the order dated 18.05.2018?  

9.  The sole question for analysis is after the amended relief sought in the 

memo of appeal, whether the appellant promoter is entitled for refund of 

any amount which has been received from the appellant promoter in the 

execution of the order dated 18.05.2018 passed in Complaint I.D. 

No.120186109.  

 
10.  Hon’ble High Court at Allahabad, has observed in paragraph-4, 5 and 6 in 

the order dated 01.02.2024 passed in Writ-C No.2052/2024 (Ashok Kumar 

Maurya. Vs. U.P. Reat Estate Regulatory Authority (Neutral Citation 

No.2024:AHC:16979-DB):- 

“4.  Section 39 of the Act of 2016 contains provision of 
rectification of orders which is reproduced hereinafter:-  

         
39. The Authority may, at any time within a period of two 
years from the date of the order made under this Act, with a 
view to rectifying any mistake apparent from the record, 
amend any order passed by it, and shall make such 
amendment, if the mistake is brought to its notice by the 
parties: 

  
Provided that no such amendment shall be made in respect of 
any order against which an appeal has been preferred under 
this Act:  
 
Provided further that the Authority shall not, while rectifying 
any mistake apparent from record, amend substantive part of 
its order passed under the provisions of this Act."  
 

5.  The above provision would go to show that within two years 
from the date of order made under the Act of 2016, the 
authority can rectify any mistake apparent from the record, 



amend any order passed by it, and shall make such 
amendment, if the mistake is brought to its notice by the 
parties. The substantive clause for rectification is conditioned 
by the two provisos, second of which, is important. The second 
proviso restricts the scope of rectification of orders. The 
second proviso clearly conveys the intent of the powers which 
could be exercised by the RERA authority while rectifying the 
orders. The power of rectification does not extend to 
amendment being incorporated in the substantive part of its 
order. This clearly conveys that the rectification is not a 
substantive review.  

 
6.  The authority on its website has clearly specified the scope of 

rectification application to rectification of a typographical 
mistake and it is clearly provided that such power cannot be 
used for any amendment in the substantive part of the order. 
The disclosure  made in the website appears to be consistent 
with the second proviso to Section 39 of the Act of 2016.”  

 
11.  The present appeal has been filed by the promoter challenging the order of 

the Regulatory Authority dated 25.03.2022 by which application of the 

promoter filed under Section 39 of the Act, 2016 has been rejected.  

 
12.  The Complaint ID No.120186109 was filed by the allottee Deepak Rathi 

against the promoter for the refund of amount deposited for the allotment of 

Flat No.605 in Tower No.1, with interest. Due to delay in the project, the 

allottee/complainant sought refund of amount with interest as per 

agreement and pre EMI amount debited by the Bank from the allottee’s 

account till final order, with interest as per the agreement. Learned 

Regulatory decided the complaint vide order dated 18.05.2018. 

  
13.  The order dated 18.05.2018 was challenged by the promoter in appeal in 

this Tribunal by filing Misc. Case No.272 of 2019. This appeal, Misc. Case 

No.272 of 2019 was withdrawn by the appellant/promoter. The 



appeal/Misc. Case No.272 of 2019 was dismissed as withdrawn, vide order 

dated 18.11.2019. Consequently, the order of learned Regulatory Authority 

dated 18.05.2018 has become final. Rectification application filed by the 

promoter was also rejected by the learned Regulatory Authority. The 

Hon’ble High Court has also ordered in Writ PetitionNo.14806 (M/B) of 

2019 for the execution of order dated 18.05.2018. 

  
14.  Learned Regulatory Authority has directed, vide order dated 18.05.2018, to 

the appellant promoter to refund the amount deposited by the allottee and 

the installments/EMI paid against the loan along with interest at the rate of 

24% (from the date of deposit to the date of payment) within 45 days from 

the date of the order. Learned Regulatory Authority also directed the 

appellant promoter to pay Rs.1,00,000/- for mental agony and financial loss 

due to non-completion of the project. Learned Regulatory Authority further 

directed the promoter to pay the balance dues of the ICICI Bank after 

adjusting the amount deposited by the allottee and promoter towards the 

loan as per the provisions of tripartite agreement dated 28.07.2015.  

 
15.  In the execution proceedings, the learned Regulatory Authority issued 

recovery certificate dated 07.03.2019 for Rs.1,97,50,628/- 

(Rs.1,05,82,226/- plus interest Rs.91,68,402.58) to the District Magistrate, 

Gautam Buddh Nagar against the appellant promoter. The promoter 

challenged the recovery certificate dated 07.03.2019 on the ground of 

wrong calculation of interest by filing rectification application under 

Section 39 of the Act, 2016 which has been decided by the learned 

Regulatory Authority, vide order dated 25.03.2022. Second recovery 

certificate was again issued on 26.06.2019. The respondent allottee has 



submitted that recovery certificate dated 26.06.2019 was not challenged 

before the learned Regulatory Authority. Only the recovery certificate 

dated 07.03.2019 was challenged before the learned Regulatory Authority. 

The recovery certificate dated 07.03.2019 could not be executed. The 

recovery certificate dated 26.06.2019 was issued and got executed.  

 
16.  The appellant promoter has mentioned in his amended memo of appeal that 

Rs.2.5 crores have been recovered from the appellant promoter while the 

respondent allottee has mentioned in his objection filed against the 

amended memo of appeal that no excess amount has been received by the 

respondent allottee and the amount received by the respondent allottee was 

in pursuance of the order dated 18.05.2018 passed by the learned 

Regulatory Authority and under direction of Hon’ble High Court. When the 

promoter has not proceeded for foreclosure, then after recovery of the 

amount, the respondent has foreclosed the loan amount by depositing the 

outstanding loan amount, because the payment of outstanding loan amount 

was the ultimate liability of the respondent allottee in pursuance of the 

agreement.  

 
17.  It has been specifically mentioned by the learned Regulatory Authority in 

the order dated 25.03.2022/30.03.2022 by which the application dated 

27.09.2021 of the promoter under Section 39 of the Act, 2016 was rejected 

on the ground that in the ledger account of the allottee maintained by the 

promoter, Rs.1,05,82,226/- has been mentioned as amount received from 

the allottee. Learned Regulatory Authority has also mentioned in the order 

dated 30.03.2022 that there is no other evidence regarding the total amount 

deposited by the allottee with the promoter. Learned Regulatory Authority 



has clearly ordered that the amount deposited by the allottee with the 

promoter and EMI paid by the allottee be refunded by the promoter within 

45 days at the rate of 24% per annum interest. In compliance of the order 

dated 18.05.2018 as per the deposited amount mentioned in the ledger of 

the promoter regarding respondent allottee. Learned Regulatory Authority 

has issued recovery certificate mentioning the originally deposited amount 

to be recovered Rs.1,05,82,226/- and 24% thereon. No final calculation 

chart has been filed by the appellant regarding any excess amount 

recovered as interest on the deposited amount of the allottee. Therefore, the 

appellant has failed to prove any amount to be refunded to the appellant 

promoter which has been recovered as excess amount.  

 
18.  Section 39 of the Act, 2016 is primarily meant for the rectification of 

typographical error or mathematical errors/mistake apparent on the record. 

No substantive review of the parent order can be sought under the garb of 

rectification under Section 39 of the Act, 2016. It is again emphasized that 

the parent order dated 18.05.2019 has attained finality, vide order dated 

18.11.2019 passed by this Tribunal in Appeal/Misc. Case No.272 of 2019, 

dismissed as withdrawn. The question is answered accordingly.  

 
19.  The analysis of the above question makes it clear that no excess amount has 

been received from the appellant promoter in execution of the order dated 

18.05.2018. Therefore, there is no illegality or perversity in the order dated 

25.03.2022 passed by the learned Regulatory Authority rejecting the 

application of the appellant promoter dated 27.09.2021, filed under Section 

39 of the Act, 2016 for the rectification of the order of the learned 

Regulatory Authority.  



 
20.  Consequently, the appeal is dismissed. 

 

21. No order as to costs. 

 

(Rameshwar Singh)                           (Sanjai Khare) 

Dated: 23.07.2025 
PRADEEPKUMAR 


