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1. This appeal has been instituted by the appellant/ allottee, assailing 

the order dated 12.12.2022 passed by learned Uttar Pradesh Real 

Estate Regulatory Authority in execution proceeding arising out of 

Complaint No. NCR 144/08/57525/2020 (Sudha Jain Vs. Uppal 

Chadha Hi-Tech Developers Pvt. Ltd.) whereby, the learned 

regulatory authority ordered that if information regarding the refund 

of deposited amount with interest is not uploaded by the opposite 

party/promoter till 31.01.2023 in compliance of order dated 

24.02.2021 on RERA portal, then Secretary, RERA to issue recovery 

certificate to recover the deposited amount with interest as ordered 

in direction No.4 of order dated 24.02.2021.  

2. The brief facts, as extracted from the memo of appeal, are as 

follows:-  

2.1 In reference to the plot no. 252, Sector-15 a plot-allottee 

arrangement was executed between appellant and respondent no.2 

on 26.07.2012.  

2.2 The respondent no.2 promised to handover the possession of the 

aforesaid plot within 36 months from the date of start of 

development work.  

2.3 The total cost of the unit was Rs. 19,19,580 plus other charges. In 

lieu of the total cost of the plot the appellant paid amount of Rs. 

14,51,047/-.  
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2.4 The project of the respondent no.2 is still incomplete and the 

respondent no.2 has also failed to handover the possession of the 

aforesaid plot within stipulated time as promised by the respondent 

no.2.  

2.5 Being aggrieved by the act of respondent no.2 in reference to the 

delay in handing over the possession, the appellant preferred a 

Complaint No. NCR144/08/57525/2020 before the learned Uttar 

Pradesh Real Estate Regulatory Authority on 04.08.2020 seeking 

refund of the deposited amount along with the interest.  

2.6 In view of the aforesaid complaint preferred by the appellant before 

the Ld. Authority, respondent no.2 filed objection against the 

complaint of appellant.  

2.7 The Ld. Uttar Pradesh Real Estate Regulatory Authority vide its 

order dated 24.02.2021 directed the respondent no.02 to handover 

the possession of the plot till 31.05.2021 along with O.C./C.C after 

completing all the work of the project as per the agreement and 

execute the sale deed after receiving the payable stamp duty.  

2.8 The Ld. Authority further directed the respondent no.2 to pay the 

interest at the rate of 5 rupees per square yd./ per day for the period 

from 06.11.2015 to 30.04.2016 and at the rate of MCLR + 1 percent 

per annum for the delay from the date 01.05.2016 till OC./C.C or 

offer of possession, whichever is later.  

2.9 The Ld. Authority further ordered the respondent no.2 to refund the 

entire deposited amount along with the interest at the rate of MCLR 

+1% within 45 days, in case the respondent no.2 fails to handover 

the possession till 31.05.2021.  

2.10 Despite clear and categorical directions of the Ld. Authority to the 

respondent No.2, the respondent No.2 did not comply with the said 

directions passed by the Learned Authority vide order dated 

24.02.2021.  

2.11 Thereafter the Appellant moved an application before the Ld. 

Authority appraising therein that despite clear and categorical orders 



[3] 
 

passed by the Learned Authority vide order dated 24.02.2021. The 

compliance of the said order after much lapse than 11 months has 

not been done by the respondent no.2. The Ld. Authority taking note 

of the aforesaid, issued a notice dated 31.01.2022 whereby the 

respondent no.2 was directed to comply the order dated 24.02.2021 

and file the compliance report by 15.02.2022. 

2.12 Pursuant thereto, the impugned order was passed by the Ld. 

Authority on 12.12.2022 under the execution proceedings. The Ld. 

Authority in the said proceedings ordered that if the information 

regarding refund of the deposited amount along with the interest, is 

not uploaded on the portal then the Secretary is directed to issue 

recovery certificate of the deposited amount along with interest after 

31.01.2023 as direction no.04 of the order dated 24.02.2021.  

2.13 Despite of clear and categorical direction to refund the entire 

deposited amount along with the interest at the rate of MCLR+ 1% 

within 45 days, in case the respondent no. 2 fails to handover the 

possession till 31.05.2021 vide order dated 24.02.2021, the Ld. 

Authority in the execution proceedings modified the initial order 

dated 24,02,2021 and extended the period of compliance to 

31.01.2023.  

2.14 Under Section 63 of the RERA Act, the Ld. Authority failed to 

penalize the respondent no.2 for not complying with the orders of 

the Ld. Authority.  

2.15 The said section does not give power to the Ld. Authority to modify 

the order or change the operative part of the order. 

2.16 The appellant is preferring the present appeal against the impugned 

order.  

3. The appellant has taken following grounds for filing the appeal:-  

(A) The impugned order dated 12.12.2022 of learned Authority suffers 

from material irregularity and has been passed without application of 

the judicial mind. 
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(B) Despite of the clear and categorical order 24.02.2021 passed by the 

Ld. Authority, the executing court failed to execute the same and 

changed/modified the decree vide impugned order dated 12.12.2022. 

(C) The Ld. Authority failed to impose penalty upon the respondent 

no.02/promoter for not complying with the orders of the of the Ld. 

Authority. 

(D) The Ld. Authority cannot go behind the decree and has no 

jurisdiction to modify the same in the execution proceedings. 

(E) The Ld. Authority has failed to consider its original order as it is and 

now modified the original dated 24.02.2021. 

(F) The executing court cannot go behind the decree and it must take the 

decree as it stands for the decree is final and conclusive as between 

the parties. 

(G) An executing court can neither travel beyond the decree nor sit in 

appeal over the same or pass and order jeopardizing the rights of the 

parties. 

(H) That the impugned order dated 12.12.2022 passed by the executing 

court, in the execution proceedings is illegal, unjust and arbitrary in 

nature, contrary to the evidence on record and settled principles of 

law. 

(I) The Authority in the execution proceedings is vested with the 

limited jurisdiction to ensure the compliance of the order in its true 

letter and spirit. 

4. In view of the above facts and grounds, the appellant has sought the 

following reliefs in amended memo of appeal:-  

(i) Wherefore, it is most respectfully prayed that this Hon’ble 
Tribunal may be pleased to set aside the impugned order 
dated 12.12.2022 passed by the Ld. Authority, in the interest 
of Justice and the part of the judgment and order dated 
24.02.2021 to the extent of clause-4 of the operative part. 

(ii)  The respondent no.2 be directed to handover the possession 
of the unit along with the interest for the delayed period.  
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(iii) The Ld. Authority be directed to impose penalty on 
respondent no.2 for not complying with the order dated 
24.02.2021. 

(iv) Such orders as this Hon’ble Tribunal may deem fit and 
proper under the circumstances of the case so as to protect 
and safeguard the interest of the appellant may also be 
passed in the interest of justice. 

5. The respondent has denied the truth of the averments set forth by the 

appellant in the memo of appeal and has submitted that-  

5.1 The respondent is fully conversant with the facts and circumstances 

of the case deposed hereinafter. 

5.2 Initially the complaint bearing no. NCR144/08/57525/2020 was 

filed on 04.08.2020 by the appellant seeking refund. 

5.3 The aforesaid complaint was decided by the Ld. Authority vide order 

dated 24.02.2021. It is pertinent to mention here that as per direction 

no. 3 and 4 of the aforesaid order dated 24.02.2021, the respondent 

was directed to refund the total amount deposited by the appellant 

along with interest at the rate of MCLR+1% within 45 days after 

31.05.2021, if the respondent failed to handover the possession till 

31.05.2021. 

5.4 Thereafter the appellant filed execution of the aforesaid order dated 

24.02.2021 passed by the Ld. Authority and the same was decided 

by the Ld. Executing Court vide order dated 12.12.2022. It is 

pertinent to mention here that the Ld. Authority in the execution 

proceedings ordered that if the information regarding the refund of 

the deposited amount along with the interest is not uploaded on the 

portal till 31.01.2023 then the Secretary is directed to issue recovery 

certificate of the deposited amount along with the interest after 

31.01.2023. It is further submitted that the aforesaid time has also 

been expired. It is pertinent to mention here that the appellant has 

also requested for refund of the deposited amount along with interest 

and the aforesaid submissions has also been recorded in the 

impugned order dated 12.12.2022. 
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5.5 The occupancy certificate has not been obtained by the respondent 

till date and due to this reason, the possession could not be offered to 

the appellant. 

5.6 In pursuance to the order dated 12.12.2022 passed by the executing 

court, the recovery certificate dated 10.05.2023 has already been 

issued for refund of the amount of rupees 29,07,762.57 /- as per 

direction no.4 of the initial order dated 24.02.2021. 

5.7 Therefore, in view of the aforesaid facts it is submitted that there is 

no illegality or perversity in the impugned order dated 12.12.2022. 

5.8 The appellant in rejoinder denies each and every averment contained 

in the objections to the ground of appeal and repeats, reiterates, 

confirms and adopts the contents of the appeal.  

6 Heard Sri Rajesh Chadha along with Sri Jatin Chadha learned 

counsel for the appellant, and Sri Ravindra Tiwari and Ms. 

Surangama Sharma, learned counsel for the respondent.  

7. On the basis of above facts mentioned in pleadings, we deem it 

proper to frame the following issues:- 

(i) Whether Clause-4 of the judgment and order dated 
24.02.2021 passed by the learned Regulatory Authority in 
Complaint No.NCR144/08/57525/2020 (Sudha Jain. Vs. 
Uppal Chadha Hitech Developers Pvt. Ltd.) is liable to be 
set aside? 

(ii) Whether the order dated 12.12.2022 passed by the learned 
Regulatory Authority in execution proceedings of judgment 
and order dated 24.02.2021 passed in Complaint 
No.NCR144/08/57525/2020 (Sudha Jain. Vs. Uppal Chadha 
Hitech Developers Pvt. Ltd.), is liable to be set aside? 

8. Issue No.(i):- The issue No.(i) involves the discussion and analysis 

for the setting aside of Clause-4 of the judgment and order dated 

24.02.2021. 

8.1 Learned Regulatory Authority passed the judgment and order dated 

24.02.2021 in Complaint No.NCR144/08/57525/2020 in which the 

Clause-4 is as below:- 
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“4. If, opposite party fails to deliver the possession to the 
complainant till 31.05.2021, then within 45 days after the 
date 31.05.2021, opposite party to refund the complainant’s 
deposited whole amount at the rate of MCLR+1% per 
annum.” 

8.2 It is admitted fact that the respondent promoter allotted plot No.252 

in Sector-15 of project Waive City to the allottee/appellant. 

Agreement was executed on 26.07.2012 with the assurance that 

possession of allotted unit shall be handed over to the allottee within 

36 months i.e., on or before 26.07.2015. The respondent promoter 

could not deliver possession of allotted plot as per agreement, 

allottee filed Complaint No.NCR144/08/57525/2020 on 04.08.2020 

for refund of deposited amount with interest before the learned 

Regulatory Authority. As interim relief, the allottee prayed for some 

other plot in completed Sector-2, 3, 4 and 5 in alternative to refund. 

8.3 In written submissions dated 25.07.2020 before the learned 

Regulatory Authority, the allottee again prayed for refund of 

deposited amount with interest or possession of other plot in 

developed Sector-2, 3, 4 and 5 of project. Learned Regulatory 

Authority decided the complaint on 24.02.2021 by which directed to 

promoter to deliver possession of complainant’s plot till 31.05.2021 

after completing all amenities as per agreement with OC/CC and 

execute the conveyance deed as per Rules after receiving due stamp 

fee. Learned Regulatory Authority allowed delay interest from 

06.11.2015 to OC/CC or offer of possession whichever is later. 

Learned Regulatory Authority ordered in Clause-4 of the above 

judgment that if opposite party fails to deliver the possession to the 

complainant till 31.05.2021, then within 45 days of date 31.05.2021 

whole deposited amount be returned to the complainant with interest 

at the rate of MCLR+1% per annum. 

8.4 It has not been mentioned in agreement that some other plot in other 

Sector of the project may be delivered if delivery of allotted plot is 

not possible. Therefore, the complaint of the complainant is 

admissible only to the extent of breach of the agreement regarding 

allotted unit only. The main relief in complaint was for the refund of 

deposited amount because the project was delayed and no OC/CC 
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was received by the promoter on the date of filing of complaint or 

till the disposal of execution application on 12.12.2022 regarding 

Sector-15 of the project in which allottee appellant’s allotted plot is 

situated. That is why, learned Regulatory Authority rightly did not 

discuss the availability of any alternative plot in other Sector of the 

project. Though, the relief for possession of allotted unit was not 

sought by the allottee in complaint, yet learned Regulatory Authority 

ordered the respondent to deliver the possession of allotted unit to 

the complainant till 31.05.2021. Again, in written submission filed 

by the complainant allottee dated 25.07.2020 before the learned 

Regulatory Authority, allottee mainly requested for the refund of the 

deposited amount with interest and in alternative prayed for a plot in 

other Sector of the project. Therefore, the main request in written 

submission was also for refund of deposited amount. It is also 

admitted fact that on the date of judgment and order dated 

24.02.2021, no OC/CC was issued by the competent authority to the 

promoter regarding Sector-15 of the project Waive City. Therefore, 

learned Regulatory Authority has rightly passed the order of refund 

of deposited amount with interest if promoter fails to deliver the 

possession of allotted unit within 45 days after the date 31.05.2021. 

It is also admitted fact that no OC/CC was issued for Sector-15 

when execution of above judgment and order dated 24.02.2021 was 

filed before the Regulatory Authority. It is also admitted fact that no 

OC/CC was received by the promoter regarding Sector-15 till the 

date of passing of order by the learned Regulatory Authority in 

execution proceeding on 12.12.2022.  

8.5 Perusal of impugned order dated 12.12.2022 passed  in execution 

proceeding reveals that opposite party/promoter was allowed time to 

comply the judgment and order dated 24.02.2021 on different dates 

and lastly, till 31.01.2023 to comply the judgment and order of the 

learned Regulatory Authority to refund the deposited amount with 

interest and if the deposited amount is not refunded with interest till 

31.01.2023, learned Regulatory Authority ordered to Secretary, 

RERA to issue recovery certificate to recover the deposited amount 

with interest as ordered/directed by the learned Regulatory Authority 
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in direction No.4 of the judgment and order dated 24.02.2021. The 

respondent promoter has submitted that OC/CC has been issued on 

04.12.2024 for Sector-15 while deposited amount along with interest 

has been recovered by the Collector through recovery certificate 

issued by the learned Regulatory Authority for the recovery of 

Rs.29,07,762.57 and money has been deposited by the respondent 

promoter through four cheques dated 17.06.2022, each cheque for 

Rs.7,52,523/-, Rs.6,61,016/-, Rs.6,61,016 and Rs.7,25,524/- and 

TDS Rs.17,734/- has been deducted. Respondent promoter has 

uploaded the documents regarding recovery of amount through 

above four cheques. No OC/CC was available on 17.06.2022. 

Therefore, delivery of possession of unit allotted to the appellant 

allottee was not possible even on 17.06.2022 because OC/CC for 

Sector-15 was not issued by the competent authority to the 

respondent promoter which means that it was not possible for the  

respondent promoter to comply the direction No.1 and 2 when final 

order dated 12.12.2022 has been passed by the learned Regulatory 

Authority in execution proceedings. That is why, clause No.4 of the 

judgment and order dated 24.02.2021 was complied by issuing 

recovery certificate for recovery of deposited amount with interest. 

Above discussion and analysis confirms that direction No.4 (for 

refund of deposited amount with interest) was ordered by the learned 

Regulatory Authority in judgment and order dated 24.02.2021, on 

the basis of main relief of refund with interest sought by the 

complainant/allottee in complaint as well as execution proceedings. 

8.6 On the basis of the above discussion and analysis, we are of the view 

that direction No.4 for refund of deposited amount with interest has 

been passed by the learned Regulatory Authority in judgment and 

order dated 24.02.2021 as per the main relief sought by the 

complainant in the complaint filed before the learned Regulatory 

Authority. Therefore, the direction No.4 passed in the judgment and 

order dated 24.02.2021 is in accordance with the provisions of 

Section 18 (1) of the RERA Act, 2016 regarding the right of the 

allottee to ask for the refund of the deposited amount with interest in 

delayed project. If allottee wants to withdraw from the project, filing 
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of complaint for refund by the allottee clearly reflects the intention 

of allottee to withdraw from the delayed project. Direction No.4 of 

order dated 24.02.2021 does not suffer from any illegality or 

perversity, therefore, not liable to be set aside. The Issue No.1 is 

answered accordingly. 

9. Issue No.(ii):- This issue involves the discussion and analysis of fact 

regarding validity of order dated 12.12.2022 passed by the learned 

Regulatory Authority in execution proceedings. 

9.1 The appellant allottee has submitted that learned Regulatory 

Authority in execution proceedings ordered that if the information 

regarding refund of deposited amount along with interest is not 

uploaded on the portal, then the Secretary is directed to issue 

recovery certificate of the deposited amount along with interest after 

31.01.2023 as per direction No.4 of the order dated 24.02.2021. The 

appellant has submitted that learned Regulatory Authority in 

execution proceedings modified the initial order dated 24.02.2021 

by extending the period of compliance to date 31.01.2023. The 

appellant has submitted that provisions of RERA Act, 2016 does not 

give power to the learned Regulatory Authority to modify the order 

or change the operative part of the order to suit the interest of 

parties. On these grounds, the appellant allottee has submitted that 

the impugned order dated 12.12.2022 passed in execution 

proceedings suffers from illegality. 

9.2 Perusal of impugned order dated 12.12.2022 passed by the learned 

Regulatory Authority in execution proceeding reveals that learned 

Regulatory Authority issued notice to the promoter to comply the 

order and file compliance report. When no compliance report was 

filed by the promoter then learned Regulatory Authority observed 

that opposite party/promoter neither complied the order nor filed any 

reply or the compliance report. Later on, opposite party/promoter 

filed written reply mentioning that the promoter sent several 

information to allottee to receive his deposited amount but allottee 

did not receive the amount. Promoter requested to learned 

Regulatory Authority to direct the complainant to receive the 
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deposited amount. In the backdrop of the above facts and 

circumstances, learned Regulatory Authority passed the final order 

by directing the promoter to upload the information on RERA portal 

regarding refund of deposited amount with interest till 31.01.2023 

and if no information is uploaded regarding refund of amount with 

interest, then Secretary to issue recovery certificate for the recovery 

of deposited amount along with interest. It has been submitted that 

when the promoter did not upload the compliance report till 

31.01.2023 on RERA portal, then Secretary to the learned 

Regulatory Authority issued recovery certificate and amount has 

been recovered through four cheques issued by the promoter dated 

17.06.2022 after deducting the TDS and till that date, no OC/CC 

was issued by the competent authority regarding Sector-15 of the 

project in which the allotted unit of the allottee appellant was 

situated. Therefore, it was not possible for the promoter to deliver 

the possession of the allotted unit to the allottee till the date of 

recovery of amount. Learned Regulatory Authority has rightly 

passed order to issue the recovery certificate in compliance of 

direction No.4 of the judgment and order dated 24.02.2021 because 

the compliance of direction No.1 and 2 was not possible without 

obtaining OC/CC from the competent authority by the promoter. 

Above discussion makes clear that the recovery certificate has 

rightly been issued to execute the order of refund in compliance of 

direction No.4 of the order dated 24.02.2021. We are of the view 

that the order dated 12.12.2022 passed by the learned Regulatory 

Authority in execution proceeding is valid and does not suffer from 

any illegality, therefore, not liable to be set aside. The Issue No.(ii) 

is answered accordingly. 

10. The appellant has sought relief No.3 to impose penalty on 

respondent No.2 for not complying with the order dated 24.02.2021. 

The appellant has submitted that the learned Regulatory Authority 

has failed to impose penalty on respondent No.2 for not complying 

the order dated 24.02.2021. Above discussions and analysis of fact 

and law reveals that deposited amount of allottee has been recovered 

with interest during the execution proceeding. Provisions to execute 
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the order of learned Regulatory Authority has been provided under 

Section 40 while imposition of penalty for non-compliance of order 

has been provided in Section 63 of the RERA Act, 2016. The 

execution proceeding under Section 40 and imposition of penalty 

under Section 63, both are separate proceedings. Therefore, 

Appellant is at liberty to file separate application under Section 63 

of the RERA Act, 2016 before the competent authority, if so 

advised. 

11. On the basis of above discussion and analysis of fact and law in 

answer to Issue No.(i) and (ii), we are of the considered view that 

there is no illegality or perversity in direction No.4 of the judgment 

and order dated 24.02.2021 passed in Complaint 

No.NCR144/08/57525/2020 and order dated 12.12.2022 passed in 

execution proceeding of above judgment and order dated 

24.02.2021. Consequently, the present Appeal No.430 of 2023 is 

liable to be dismissed. 

12. The present Appeal No.430 of 2023 is dismissed.  

13. The appellant allottee is at liberty to receive the amount deposited 

with learned Regulatory Authority after recovery and, if the 

recovered amount is short of due amount, then allottee can pursue 

the legal procedure for recovery of rest amount in accordance with 

law. 

14. No order as to costs. 

(Rameshwar Singh)          (Sanjai Khare) 
Order Date: 12.11.2025 
RajneeshPS) 
Bhavesh Dwivedi 


