THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-82/2023

NEELAISH TIWARLT e Appellant
Versus

ATS REALTY PRIVATE LIMITED s Respondent

Counsel for Appellant Counsel for Respondent

APPLICANT/APPELLANT IN-PERSON SURANGAMA SHARMA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Sri Neelaish Tiwari, appellant appeared in person.

Ms Surangama Sharma, learned counsel for the respondent appeared on behalf of the
respondent.

Submission of the appellant is that agreement to sale was executed on 18.01.2018
(Annexure 4). An amount of 50% was paid by appellant before possession. The payment
plan was 50:50 which means 50% payment was to be made at the time of possession vide
clause 7.1 of the sale agreement.

The appellant submitted that he has paid Rs 4,00,000/- on 08.01.2018 and thereafter
Rs 14,02,624/- on 21.02.2018 and now the liability for making payment is only after offer
of possession.

The appellant is ready to pay the balance of the amount due after offer of possession.

The respondent vide letter dated 11.04.2018 indicated the balance amount of Re 1/- (Rupee
one only). The said letter was received by the appellant on 21.04.2022. Prior to this the
intimation of offer of possession was given to the respondent on 30.03.2022 which
indicated to make balance payment and preparation for the necessary documents for
handing over the flat. The appellant vide e-mail dated 31.03.2022 requested for payment
of dues after adjusting the amount for delay followed by reminder on 05.04.2022 The
appellant further submitted that the said offer of possession was unsigned and when he
approached to the bank for sanctioning of loan then this discrepancy came to light.

The appellant then requested the respondent to pay compensation for delay and provide
the revised demand while intimating about the unsigned letter dated 11.04.2022. It is also
submitted that the respondent failed to adhere to the provisions of clause 7.1 & 7.2 as well
as clause 9.2 of the agreement and till date no signed copy of the offer of possession has
been received from the respondent. The appellant also submitted that as claimed by the
respondent, no force majeure on account of land dispute etc. are there except the period of
six months on account of Covid-19.

Learned counsel for the respondent was unable to seek the instruction on the point of letter
being unsigned and whether fresh letter was issued by the respondent to the allottee.

Learned counsel for the respondent submitted that she wants to press to the Tribunal on
the issue of seeking compensation by the appellant while continuing with the project and
as per the decision of Hon’ble Supreme Court of India in M/s Newtech Promoters &



Developers Private Limited Vs. State of UP & Others, Civil Appeal Nos. 6745-6749 of
2021 if the allottee choose to continue with the project then it is the Regulatory Authority
who is competent that to grant compensation for the delay till physical possession is given
and role of the Adjudicating Officer for compensation comes only when either the project
is closed or on account of failure to provide the possession as per terms and conditions of
the agreement if an allottee choose to withdraw and seek refund then his claim for refund
alongwith interest is to be examined by the Regulatory Authority and compensation for
the losses suffered is to be examined by the AO and in such a situation an allottee has to
file a separate application / appeal before the authority and AO.

Learned counsel for the respondent further submitted that she wants to elaborate her
submissions further and seeks 24 hours’ time to make some research on the issue
Appreciating her request, 24 hours’ time is granted.

List this matter tomorrow i.e. 18.07.2023.

(K.K. Jain) (D.K. Arora)

Dated: 17.07.2023
SANTOSHKSHUKLA



