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Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was 1ssued by the Registrar, which reads as under:--
OFFICE ORDER

1t is hereby informed to all the concerned that the Tribunal was
working with single Bench consisting of Hon'ble Chairman and
Hon'ble Technical Member after demitting office by the Hon'ble
Judicial Member on 31.12.2022. Hon'ble Technical Member also
demitted office on 26.09.2023 and Hon'ble Administrative Member
being on unauthorized leave from 30.09.2022 (who finally resigned on



29.10.2023) resulting the judicial functioning of the Tribunal to tune
to standstill with effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently, Hon'ble
Chairman and Hon'ble Judicial Member having judicial back ground
are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member and
one Administrative or Technical Member. The Appellate Tribunal is
required to scrutinize judicially the appeals against the order of
Regulatory Authority or Adjudicating Officer. Rule 30 of the Rules
2016 empowers the Appellate Tribunal to call upon such experts or
consultants from the fields of economics, commerce, accountancy,
real estate, competition, construction, architecture or engineering or
from any other discipline as it deems necessary, to assist the Appellate
Tribunal in the conduct of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and proceedings of
the Appellate Tribunal from being invalid merely for the reason of any
vacancy in, or any defect in the constitution of the Appellate Tribunal
or any defect in the appointment of a person acting as a Member of
the Appellate Tribunal or any irregularity in the procedure of the
Appellate Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the Bench for
hearing of appeals is constituted with Hon'ble Chairman & Hon'ble
Judicial Member for judicial scrutiny of the appeals and in case any
expert opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or such
cases will be deferred till availability of Administrative/Technical
Member.

On joining of Hon'ble Judicial Member, the Registry is directed
to issue cause list of fresh appeals and re-schedule the cause list of
pending appeals from 27.09.2023 and upload the same on the website
of the Tribunal and also inform all the parties/legal representatives
about the same.

This order is issued with the approval of Hon'ble Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.



Now we proceed to deal with the instant matter.

The present appeal has been preferred by Ms. Neelima Khanna (hereinafter
referred to as the ‘appellant’) under Section 44 of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as the
‘Act, 2016°) against the orders dated 19.02.2020 and 27.08.2020 passed by
the U.P. Real Estate Regulatory Authority, Regional Office, Gautam Budh
Nagar (hereinafter referred to as the ‘Regulatory Authority’) in Complaint
No. NCR144/04/0808/2019 filed by Promoter against Allottee whereby the
Regulatory Authority has issued the following directions:--

(1) The respondent (allottee) is directed to take possession of flat by
making payment of the due amount to the complainant (promoter)

within 90 days.

(2) The complainant (promoter) shall provide details of the amount due
(with reasons). If the respondent (allottee) has made delay in

payment then interest cannot be charged at higher rate than

MCLR+1%.

(3) Before offering possession to the allottee, the promoter shall ensure
that all basic facilities necessary for habitation are available in the

project.

(4)If the respondent (allottee) fails in taking possession of the flat after
making payment of balance amount within 90 days, then the
complainant (promoter) shall be at liberty to proceed in accordance

with the agreement.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the respondent is the Promoter of project ‘Super Nova’ situated at Plot
No. 3, Sector-94, Noida and in or about September 2012 the respondent
represented to the appellant that it had started a world class residential
project and shall complete the same within thirty months’ period. The
respondent specifically assured and promised to the appellant that the time
would be the essence of the agreement and the possession of the booked
residential unit would be given on or before the agreed time i.e. by or
before 31.03.2015. The respondent also specifically assured and promised
to the appellant that the project will be associated and linked with all
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standard facilities like club, gymnasium, parks, footpaths and recreation
centres. Relying on the assurances and promises of the respondent the
appellant booked a unit in the said project by making a payment of
Rs.5,00,000/- on 03.09.2012.

On 19.10.2012 an Allotment Letter cum Flat Buyer Agreement was
executed between the appellant and the respondent whereby the appellant
was allotted a 3BHK unit No. R203NEAST0901 on the 9" floor of the said
project. The total cost of the said unit, inclusive of all charges, was
Rs.2,36,04,040/-. Clause 1 of the Allotment Letter cum Flat Buyer
Agreement specifically stated that the possession of the unit shall be given

to the appellant by 31.03.2015 with a grace period of six months.

The appellant continued to make regular payments to the respondent and
has made payment of Rs.1,46,52,264/-, inclusive of all charges, to the
respondent. The possession of the apartment was not given by the

respondent to the appellant.

The respondent assured and promised the appellant that the apartment
would be given to her within agreed time. Relying on assurances and
promises of the respondent and believing them to be true, the payment
schedule as provided in page nos. 2 and 3 of the Allotment Letter dated
19.10.2012, was modified by an ‘Addendum Agreement’ dated
21.05.2015.

The Addendum Agreement was in addition to the Allotment Letter dated
19.10.2012 except for the terms and conditions relating to the payment
schedule which was specifically modified it. It was clearly understood and
specifically agreed between the parties under the Allotment Letter that the
possession of the apartment would be given on or before 30.09.2015. The
payment agreed between the parties under the Addendum Agreement datd
21.05.2015 was as follows:--

a) 60% Immediately.
b)  20% On completion of structure.
c)  20% At the time of possession.

The appellant had already paid an amount of Rs.1,46,52,264/- against the
total consideration of Rs.2,36,04,040/-, which was more than 62% of the



4.6

4.7

4.8

4.9

4.10

total sale consideration and as such no further amount was due and payable
by the appellant to the respondent under the Addendum Agreement dated
21.05.2015.

Relying upon representations, assurances and promises of the respondent
and believing them to be true, the appellant had entered into the Addendum
Agreement dated 21.05.2015 and continued to make regular inquiries
orally and via emails from the respondent, but all in vain. The possession
of the apartment was not handed over by the respondent to the appellant as

per agreed terms and conditions under the allotment letter.

The respondent sent a letter dated 20.09.2017 to the appellant regarding
pre-possession formalities for the aforesaid flat and thereafter another letter
dated 25.01.2019 regarding cancellation of the flat in case the appellant

does not clear the outstanding dues within 30 days.

On 08.11.2017 the Appellant sent another e-mail to the Respondent
reiterating that the Agreement between the parties stood terminated by her
last communication and that the amount deposited with Respondent must

be refunded with interest and compensation.

Though the Agreement between the parties stood terminated by virtue of
termination Letter through Email dated 26.10.2017 and 08.11.2017 sent by
appellant, on 09.04.2018 the Appellant received a legal notice on behalf of
the Respondent demanding an amount of Rs 1,21,22,240/-, In the said legal
notice an amount of Rs 3,35,600/- was adjusted as penalty for delayed

possession of more than three years.

The legal notice of the Respondent was duly replied and the Respondent
was reminded that the Agreement between the parties had already been
terminated because of fundamental breach of the Agreement and
acceptance of non performance of the obligations by Respondent. The
demand of refund along with interest and compensation on the amount

paid till date was raised again.

4.11 The relevant paras of the reply given by the Appellant reads as follows

"8. That para 8 of the notice under reply is wrong and
emphatically denied. It is specifically denied that my client failed

to adhere to the payment schedule or that she delayed in making



payments of the installments or that the pace of construction was
hampered due to any act of my client or that it was due to the
defaults of my client, that your client suffered any loss or bore any
burden as alleged in the para under reply. Your client has been
practicing arm twisting of my client with a view to extort more
and more money from her. The project "Super Nova" neither took
off as per schedule nor was it ever completed. Your client was not
within its rights to pocket all the money without using it in the
construction/completion of the said project. The project was
delayed and even after about three years of the agreed date of
completion/handing over of possession, the flats in the said
project are not complete. The Contract Act permits any party to a
contract to put an end to the contract when the other party has
refused to perform or disabled himself from performing his
promise in entirety (Section 39 of Indian Contract Act). My client
has already repudiated the said contract by way of
communication sent by my client to your client in response to the
demand of your client dated 20.9.2017. The present notice is a
counter blast to the step taken by my client in the above mentioned
manner. Once the contract had been put to an end more than
seven months before, your client had no right to call upon my

client to make the payment as mentioned in the notice under reply.

Otherwise also, your client has already taken 60% of
money and agreed to raise further demand only after completion
of all floors by 2015 and it is matter of record that all floors were

not constructed in time i.e. 2015."

4.12 As informed by the respondent, three months after the issuance of legal
Notice dated 9.04.2018, on 18.07.2018 the Respondent was given
occupation certificate by the competent authority i.e. Chief Executive
Officer, Naveen Okhla Industrial Development Authority, Noida UP. This
fact clearly establishes that construction of the structure was not complete
before 18.07.2018. Before issuance of such certificate, the Respondent was
in no position, as per law, to offer the possession of the apartment hence

the legal notice dated 20.09.2017 and 09.04.2018 raised illegal demands. It
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is well settled law that before grant of said certificates no valid possession

can either be given or taken.

Vide cancellation letter dated 25.01.2019 the appellant was asked to pay
Rs.1,24,57,840/- within 30 days, otherwise the allotment of the said unit
shall stand cancelled without any further notice. The said letter was
replied on 12.02.2019. The appellant was neither provided nor even
shown the approval documents or any other relevant document issued by

competent authority regarding the project in question.

After having sent a cancellation letter, the respondent filed the complaint
before the Regulatory Authority on 22™ April, 2019 which was decided by
the Regulatory Authority vide order dated 19.02.2020, in the manner stated

in para 3 above.

On 15.10.2019, the Regulatory Authority directed for inspection of the
site. On 24.12.2019 inspection of the said project was carried out and
report was uploaded on the website of UPRERA on 27.12.2019. The said
report pointed out that the basic amenities were still missing in the said
project. Such report and its contents clearly establish beyond doubt that
Occupation Certificate dated 18.07.2018 granted to Respondent by the
competent authorities was clearly in violation of the provisions of the

RERA Act and UPRERA Rules.

4.16 On 13.05.2020 during the nationwide lockdown owing to the spread of

pandemic Covid-19, the Respondent again sent a cancellation letter to the
Appellant saying that her booking and allotment has been cancelled and
the amount paid by her till date stands forfeited. The Appellant
immediately on 14.05.2020 reported the issue to the Ld. UPRERA through
Email and also sent a legal notice to the Respondent on 17.05.2020 in reply

to the said cancellation letter.

The appellant has challenged the impugned orders dated 19.02.2020 passed
by the Regulatory Authority, on the following grounds:-

A. Because, the impugned order is without jurisdiction, unreasonable,
unjust, improper, arbitrary, mechanical, contradictory, and erroneous

having been passed without application of law and mind and without



considering the material and relevant facts on record of the case and

as such is liable to be quashed and set aside.

Because, the learned Authority erred in not appreciating that it had no
jurisdiction to entertain the Complaint filed by the Respondent. The
Impugned order is without jurisdiction and is liable to be quashed and
set aside. It is respectfully submitted that Authority can under Se. 31
of the 2016 Act entertain a complaint and deal with a dispute between
a Promoter (Sec. 2 (zk)) and an Allottee (Sec. 2 (d)), only if there is an
existing, subsisting and surviving Agreement to Sale (Sec. 2 (c))
between the parties. The Authority has no jurisdiction to entertain a
complaint under Sec.31 of the 2016 Act, if the Agreement to Sale
between the Promoter and the Allottee, already stands terminated or

had ceased to exist.

Because, the learned Authority erred in not appreciating that it had no
jurisdiction to entertain a complaint from the Promoter as the
Agreement to Sale or the Allotment Letter cum Flat Buyer Agreement
entered into by and between the Appellant and Respondent on
19.10.2012 was already terminated by the Appellant on 26.10.2017
and the Appellant had demanded return of the deposits made by her to
the Respondent with interest. The fact of termination was reiterated on
08.11.2017 and the Respondent accepted the same without any demur,
by not replying to the same or denying the same. The allotment letter
dated 19.10.2012 and Addendum dated 21.05.20151in any event stood
terminated when the Respondent issued notice dated 09.04.2018 and
submitted that allotment letter will stand terminated on expiry of 30

days of the receipt of the notice.

Because, the learned Authority erred in not appreciating that the
Complaint filed by the Respondent inter alia suffered from the

following amongst other defects:

Concealment of material facts, particularly the termination of the

Agreements between the parties.

As per the UPRERA Rules, 2016 Complaint was to be made in
'FORM M'. The Complaint filed by the Respondent was not



instituted in the said prescribed format and was liable to be

dismissed at the outset.

FORM ‘M' requires the Complaint to be verified and properly
signed by the duly authorized person. No proof was filed to
establish that the Complaint was verified and properly signed by

the duly authorized person.

Submissions made by the Respondent and documents given were

not on oath as required by the RERA Act and UPRERA Rules.

e. Complaint was not paginated and annexure were not marked.

E. The learned Authority erred in not appreciating that it had made all the

findings in favour of the Appellant, but had granted relief in favour of

the Respondent. The said fact is established from the following:

a.

In paragraph 1 page 7 of the impugned order the Authority has
specifically noted the fact that as per the mutually executed
agreement, the said allotment letter dated 19.10.2012, the
possession was to be granted by March 2015 however the
Occupation Certificate was obtained by Promoter only on
18.07.2018 and after accessing the situation it was held that there
has been a delay on the part of the Respondent in granting the

possession.

In paragraph 2 of page 9 of the impugned order the Authority has
held that as Occupancy Certificate was obtained 3 years and 4
months after the due date of granting the possession as per the
Agreement to Sale, there is delay in grant of the possession by

the Respondent.

However, the Authority did not grant the delayed interest to the
Appellant though the Appellant had prayed for refund along with

interest and compensation in her Reply and Counter claim.

F. Because, the learned Authority erred in not appreciating and

considering the Objects and Reasons and the Preamble of the Act,

2016 which clearly stated as follows:
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"An Act to establish the Real Estate Regulatory Authority for
regulation and promotion of the real estate sector and to ensure sale
of plot, apartment or building, as the case may be, or sale of real
estate project, in an efficient and transparent manner and to protect
the interest of consumers in the real estate sector and to establish an
adjudicating mechanism for speedy dispute redressal and also to
establish the Appellate Tribunal to hear appeals from the decisions,
directions or orders of the Real Estate Regulatory Authority and the
adjudicate officer and for matters connected therewith or incidental

thereto "

Therefore, by releasing of/passing the above mentioned order, the
interest of the appellant has neither been considered nor protected. It
is only the interest of the promoter which has been given more
weightage without having taken note of delay on the part of the

respondent.

Because, the learned Authority erred in not appreciating that the Act
2016 was enacted with emphasis on "protect the interest of consumers
in the real estate sector and to establish an adjudicating mechanism for
speedy dispute redressal". It is submitted that the entire machinery has
been created so that the grievances of the allottees/homebuyers can be
resolved in a speedy and expeditious manner. It is undisputed and
admitted fact that relying on representations, assurances, promises of
the Respondent, the Appellant booked an apartment with the
Respondent on 19.10.2012 by depositing Rs. 5,00,000 to respondent
and had continued to pay money as demanded from time to time. The
Appellant has deposited a total amount of Rs. 1,46,52,264/-, including
all charges with the Respondent towards the purchase of the
apartment, which the Respondent has used for his own purposes.
Despite passing of almost eight (8) years, the Appellant has neither
got her flat nor her money back and has suffered irreparable loss and
injury. It is submitted that the Agreement to Sale dated 19.12.2012
and Addendum dt. 21.05.2015 was terminated on 26.10.2017 which in
fact was reiterated on 08.11.2017 and there is no reason for holding
back the money deposited by the Appellant. The Respondent is liable

for exemplary costs and interest for holding back the deposited money
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and using the same for its own benefit after the termination of the

Agreement.

Because, the learned Authority erred in not appreciating that the
impugned order has failed to apply well established principles of law
correctly on the facts of the present case. At page 12 of the impugned
order, the impugned order cites NCDRC Complaint No 189 of 2017
"Pradeep Kumar Gupta Vs Ireo Grace Realtech Pvt Ltd" decided on
10.01.2019 and quotes the operative part of the said judgment as

follows:

"In my opinion, since the OPs were already in default as far as the
offer of possession was concerned, when the 5th, 6th, 7th & Sth
installments were demanded, the complainants were under no
obligation to pay the said installments. As far as the default in
payment of the 4th installment by the complainants in CC
No.1999/2016 & CC No.2000/2016 is concerned, it would be seen
that the said installment was raised at the stage of casting of roof slab
of the lower basement. The demand was raised about two weeks
before the last date for offering possession of the flats to the said
complainants. Since the construction was still at the stage of casting
roof slab of the lower basement at that time, the complainants knew
that even if they pay the 4th installment, it was impossible for the OPs
to deliver possession of the apartments to them by the last date
stipulated in this regard ie. 23.01.2017 or within six months
thereafter, i.e. 23.07.2017 even if the benefit of the grace period was
given to them. When apartment buyer who is saddled with a demand
applicable at the stage when the construction is at a very initial stage
and the demand is raised just two weeks before the last date for offer
of possession, he is not expected to sink more money with the builder
despite knowing that the builder will not be able to honour his
contractual obligation even if the benefit of a grace period of six
months which was otherwise available only in case of unforeseen
circumstances, is given to him. Therefore, even the complainants in
CC No.1999/2016 & CC No.2000/2016 cannot be said to be
defaulters, in the sense that they would lose their legal right to claim

refund of the amount paid by them and the compensation for the
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defect/deficiencies on the part of the builder in rendering services to

them."”

Because, after quoting the aforesaid part of the judgment, the
Authority in the impugned order held that if the construction and
progression of the project was delayed by the promoter then the
allottee would not be responsible for making further payments.
Impugned order concluded that the allottee can't be held liable for the
defaults if the promoter has violated the mutually executed agreement.
However, after holding that there was a delay of more than three years
by the builder i.e. Respondent and also having quoted and analyzed
the law correctly as aforesaid in the impugned order, the Learned
Authority has not granted any relief to the Appellant in the directions
issued vide the impugned order. Direction 2 of the impugned order, in

violation of standing law and undisputed admitted fact, holds that:

"Complainant shall provide the details of payments (with proof) to be
made by opposite party and also if opposite party has delayed in
making payments then interest chargeable shall not be more than

MCLR+1%."

Because, once promoter has delayed the possession and has violated
the terms of the mutually agreed terms, the promoter was not entitled
to hold the allottee accountable for its defaults. Such direction is
unreasonable, unjust, improper, arbitrary, mechanical, contradictory,
and erroneous having been passed without application of law and
mind and without considering the material and relevant facts on

record of the case and as such is liable to be quashed and set aside.

Because the appellant/allottee cannot be made to wait indefinitely to

get the possession of the unit allotted to her.

Because the learned authority failed to appreciate that if the
possession of the apartment is delayed by the promoter it is open for
the allottee of the real estate project to either withdraw from the

project or to remain in the project.
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M. Because the delay was intentional on the part of the respondent as the
conditions which affected the delay were never intimated to the

appellant any time before 26.10.2017.

N. Because, there has been a delay of more than three years and four
months, if the grant of occupancy certificate is deemed as equivalent
to offer of possession, in granting the possession and such delay
entitles the aggrieved allottee herein i.e. Appellant for various reliefs
and a bare perusal of relevant portion of Section 18 of the Act would

make the picture clear:

"18. (1) If the promoter fails to complete or is unable to give

possession of an apartment, plot or building, -

(a) in accordance with the terms of the agreement for sale or, as the

case may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason, he shall be liable on demand to the allottees, in
case the allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the amount
received by him in respect of that apartment, plot, building, as
the case may be, with interest at such rate as may be prescribed
in this behalf including compensation in the manner as provided

under this Act:

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such

rate as may be prescribed."

O. Because, the learned Authority erred in not appreciating that the
Appellant under the Act 2016 was empowered to withdraw from the
project claiming refund of amount paid along with interest and
compensation or to remain in project and claim possession along with
interest on delay. Such rights of the allottee have been upheld by the
Hon'ble Supreme Court in "Bikram Chaterjee & Ors. Vs Union Of
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India &Ors In W.P.(C) 940/2017". The relevant paragraph 136 of the

said judgment is produced herein below:

"136. On the strength of the provision of section 19(4) of RERA,
learned senior counsel has submitted that the allottee should be
entitled to claim the refund and compensation, if the promoter fails to
comply or is unable to give possession of the apartment, plot or
building in accordance with the terms of the agreement for sale or due
to discontinuance of his business as a developer on account of
suspension or revocation of his registration under the provision of the
RERA or the rules and regulations made thereunder. He submitted
that the right of the allottees is restricted to only receiving the
compensation from the promoters. We wholly disagree with the
submission. It is made in oblivion of the provisions of Section 8 of the
RERA which provides for completion of the development projects by
the competent authority or by the association of allottees or in any
other manner, as may be determined and the association of allottees
shall have the first right of refusal for carrying out the remaining
development work is the wholesome provision contained in the second
proviso to section 8. To claim compensation is at the option of the
allottee if the allottee wants to go out. That is an additional right, not
the only right conferred under the RERA. He cannot be left in lurch
but is entitled to claim the refund if he so desires. It is his option to
claim the refund along with interest and compensation which is to be
determined under the RERA. The rights of the allottees are not
restricted to only receiving the compensation as submitted. The

submission is too tenuous to be accepted.”

Because, learned Authority erred in not appreciating that once the
facts were brought before the UPRERA about the delay of more than
three years and four months in grant of possession and Agreement
stood terminated then the impugned order could not have been passed
directing the Appellant to take possession and pay interest to the
Respondent. Such a direction is wholly erroneous and in clear
violation of the provisions of the 2016 Act and law laid down by the
Hon'ble Supreme Court. Hence, the impugned order is liable to be

quashed and set aside.
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Because the learned authority failed to appreciate that the appellants
were entitled for refund of the entire paid consideration along with
interest as may be prescribed in this behalf under the provisions of the
Act of 2016 as the respondent had delayed in delivering the
possession of the flat as per the agreement. On account of delay in
delivering the possession of the allotted unit on the part of the
respondent, the appellant is entitled to get refund of the total amount
deposited without any deduction as there is no fault of the appellant.
The appellant cannot be made to suffer losses on account of default

done on the part of the respondent.

Because even under section 19(4) of the act 2016, the appellant has
the right to claim refund of the amount paid along with interest from
the respondent, under the condition if the promoter has failed to
comply or give possession of the apartment in accordance with the

terms of agreement for sale.

Because, the Learned Authority erred in not appreciating that the
impugned order deserves to be quashed and set aside as it failed to
consider the legal rights of the Appellant under the Act 2016. Section
18, as reproduced herein above, gives the right to Allottee once the
promoter has failed to discharge its obligations. It is the legal right of
the Allottee to decide whether he wants to remain with the project or
not. Such right accrues to Allottee once the wrong committed by the
promoter is proved as is the case here. The learned authority
mechanically denied the legal right to the Appellant by directing him
to "pay the due amount and take the possession". Such reasoning on
part of the learned authority is against every canon of justice and

hence the impugned order deserves to be quashed.

Because, learned Authority erred in not appreciating that the
Respondent is the wrong-doer as it has been unable to respect the
contractual obligations and perform part of its contractual obligations
by not providing timely possession as agreed. Moreover, Respondent
abused the process of law, filed a complaint suppressive of material
facts against the Appellant in disregard of procedural and substantive

law. Aforesaid complaint is abuse of the process of law.
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Respondent/Complainant has been the violator and oppressor in this
transaction and still by stratagem, concealments, suppressions and
misrepresentation it has been able to get the impugned order in its
favour. Such complaint by the builder was not maintainable at the first
place and the Appellant raised objections against the maintainability
of the said Complaint in its reply but unfortunately to no avail. Hence,

the impugned order is liable to be quashed.

Because, learned Authority erred in not appreciating the prayers of the
Appellant in its reply and counter claim which have been dismissed
by the learned authority in a mechanical manner without applying the
mind. The learned authority failed to notice the delay as per the
mutually agreed terms and relevant documents, as mentioned
hereinabove, which were brought on record by the Appellant. Further
the learned Authority did not appreciate the binding legislative
provisions and judicial pronouncements in the favour of the
Appellant/Respondent. Hence, the impugned order deserves the

outright dismissal.

Because the impugned judgment and order passed by Learned
Authority is cryptic, illegal and manifestly erroneous and is liable to

be set aside.

Because the Learned Authority has failed to interpret the provisions
of the Act of 2016 along with the rules thereunder while

adjudicating the complaint of the appellant.

The appellant has prayed for the following reliefs:--

().
(ii).

(iii)

(iv)

The impugned order dated 19.02.2020 may be set aside.

To direct the respondent to refund the amount of Rs.1,46,52,264/-
paid by the complainant to the respondent along with interest at the
rate of 12% p.a. from the first date of deposit till the date of refund

of entire amount.

To direct the respondent to pay compensation to the tune of

Rs.50,00,000/- for the mental harassment and damages suftered.

To pass any other orders which this Tribunal deems fit.
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The respondent filed his objections to the grounds of appeal and submitted
that the Respondent has not violated/breached the provisions of the
contract in any manner. The present Appeal, has been filed by
Complainant/Appellant without any cause of action. The Appellant has not
been able to establish any willful default/breach of contract on the part of

the Respondent in any manner.

The Order dated 19.02.2020 passed by UPRERA is within jurisdiction and

therefore is not erroneous.

In accordance with agreed terms and conditions of the Allotment Letter,
the Respondent was to give possession of the said Flat/Unit to the
Appellant by September 2015 (including grace period of 6 months).
However the said clause of possession is subject to timely payment of the
installments in accordance with the agreed payment schedule. Payment of
installments is sine- qua-non for completion of Project within the

prescribed timeline.

The entire amount of consideration for the Flat in question was Rs.2,36,
04,040 out of which the outstanding amount to be paid by the Appellant to
the Respondent is Rs.1,24,57,840/ and therefore she cannot get the benefit
of her own default by not taking the possession and by not paying the

balance price to the Respondent.

The Allotment Letter was signed on 19.10.2012 and modified by the
Addendum Agreement dated 21.05.2015. However the Appellant did not

adhere to the conditions of the schedule mentioned in the Allotment Letter.

It 1s denied that after payment of Rs.1,46,52,264 no balance amount was
required to be paid. It is denied that the Appellant contacted the
Respondent after the entering of Addendum of Agreement. The possession
of the flat was not given to the Appellant due to the default in payments
attributable to the Appellant.

The respondent sent a letter on 20.9.2017 wherein it was specifically
informed to the Appellant that the Flat is at a pre-possession stage and
certain formalities are required to be fulfilled before the actual possession
can be duly offered and only after completion of the pre-possession

formalities, the possession of the said flat will be delivered to the
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Appellant. Along with the said letter the pre-possession outstanding
statement was also attached wherein the Appellant was required to pay the
net due amount of Rs. 1,24,57,840 by 05.10.2017 and any failure to pay
the same shall attract a penalty at the rate of 24% p.a. in accordance with
the agreed terms of the Allotment Letter. It was also intimated that any
delay/failure to pay the pending dues within the time frame, will also
attract holding charges @7/- per sq. ft. per month. Despite of intimating
the Appellant of net dues to be payable, the Appellant mischievously and
malafidely decided to terminate the agreement unilaterally thereby causing

financial harm and loss to the Respondent

In accordance with agreed terms and conditions of the said Allotment
Letter, the Respondent was to give possession of the said Flat/Unit to the
Appellant by September 2015 (including grace period of 6 months).
However the said clause of possession is subject to timely payment of the
installments in accordance with the agreed payment schedule. Non-
adherence of the payment schedule on the part of the Appellants not only
attracts interest on delayed payment but also hampers the pace of
construction and severely prejudice the interest of other complying
Allottees of the Project. Therefore, the Appellant cannot get the benefit of
his own default by not taking the possession and by not paying the balance

price to the Respondent.

7.8 The email sent by the Appellant on 08.11.2017 was just a malafide attempt

7.9

after they received the Respondent's letter of pre-possession outstanding
statement due to which they unilaterally terminated the agreement without

even sufficient cause.

A legal notice dated 09.04.2018 was sent to the Appellant wherein the
Respondent demanded an amount of Rs.1,21,22,240, however, it is denied
that the Appellant terminated because of fundamental breach of the
Agreement and acceptance of non-performance of the obligations by the
Respondent. The Appellant had malafidely and unilaterally terminated the
Agreement to evade from payment of Rs.1,21,22,240 thereby causing

financial harm and loss to the Respondent.

7.10 Before the due date of possession, the Occupation Certificate was received

on 18.07.2018 wherein it was clarified that 90% of the work had been
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completed and despite all the efforts from the Respondent, the Appellant
failed to take possession of the Flat. The Appellant ought to have
performed his duty in taking the possession by paying the balance
consideration to the Respondent and she cannot get the benefit of her own
default by not taking the possession and by not paying the balance price to
the Appellant.

7.11 The termination was just an after-thought exercise of Appellant to escape

the liabilities of the Appellant without any sufficient cause and it
establishes that termination of contract of employment on the part of
Appellant was malafide and the Respondent cannot be made to suffer on

such illegal and malafide deeds of the Appellant.

7.12 The Complaint filed by the Respondent mentioned all the relevant facts

8.1

pertaining to the case and there was no concealment of facts whatsoever.
The Respondent has explicitly mentioned that the tower of the Appellant
has been completed, the unit of the Appellant is ready for possession and
also that Occupancy Certificate has also been received for the concerned
tower. It was also submitted in the complaint that there was a default on
the part of the Respondent wherein he failed to take possession of the Flat
despite receiving the Occupation Certificate. The Appellant failed to
comply his duty under Section 19(10) of the RERA Act 2016 wherein the
Appellant was obligated to take the possession of the flat within two
months from the date of occupation certificate and to pay the balance
purchase price to the Respondent and therefore, the plea of the Appellant
of no existence of any subsisting agreement with the Respondent falls flat
as the termination done by the Appellant was a mere unilateral termination

for evading the payment of the remaining consideration.

The appellant filed its reply to the objections of the respondent denying the
averments made by the respondents in the objections and reiterating the
averments made by the appellant in the memo of appeal. The appellant

further submitted that:

As the agreement to sale between the appellant and the respondent stood
terminated and had ceased to exist at the time the complaint was filed by

the respondent before the Regulatory Authority (i.e. 22.04.2019), therefore,
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the impugned order passed by the Regulatory Authority is without

jurisdiction.

The allotment letter dated 19.10.2012 and Addendum dated 21.05.2015
stood terminated when the respondent issued notice dated 09.04.2018
stating that the allotment letter will stand terminated on expiry of 30 days

of the receipt of the notice.

The appellant is entitled for refund of the entire paid consideration along
with interest as may be prescribed in this behalf under the provisions of the
Act 2016 as the respondent had delayed delivery of possession of the flat
as per the agreement. The respondent should have delivered the possession
by March 2015+ 6 months grace period, which the respondent failed to
comply with and after 2 years issued a letter dated 20.09.2017 for

clearance of dues without having completed the project.

Heard Ms. Fuhar Gupta, learned counsel for the appellant and Sri Harish

Pandey, learned counsel for the respondents.

On the basis of pleadings, the documents available on record and
submissions of learned counsel for the parties the admitted facts are that
the respondent launched a project in the name of ‘Super Nova’ situated at
Plot No. 3, Sector-94, Noida in or about September 2012. The appellant,
on the assurance of the respondent regarding delivery of possession before
31.03.2013 and the facilities like club, gymnasium, parks, footpaths and
recreation centres etc. booked a unit by making payment of Rs.5,00,000/-
on 03.09.2012. An Allotment Letter-cum-Flat Buyer Agreement was
executed between the appellant and the respondent on 19.10.2012 whereby
the appellant was allotted a 3 BHK Unit No. R203NEAST0901 on 9" floor
of the said project at the total cost of Rs.2,36,04,040/- inclusive of all

charges.

The appellant continued to make regular payments to the respondent and
has paid Rs.1,46,52,264/- to the respondent. The respondent sent a letter
dated 20.09.2017 to the appellant regarding pre-possession formalities for
the aforesaid flat and thereafter another letter dated 04.02.2019 regarding
cancellation of the flat in case the appellant does not clear the outstanding

dues within 30 days.
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Vide cancellation letter dated 25.01.2019 the appellant was asked to pay
Rs.1,24,57,840/- within 30 days otherwise the allotment of the said unit
shall stand cancelled without any further notice. The said letter was
replied on 12.02.2019. The appellant was neither provided nor even
shown the approved documents or any other document issued by the

competent authority regarding the project in question.

After having sent a cancellation letter, the respondent filed the complaint
before the Regulatory Authority on 22™ April, 2019 which was decided by
the Regulatory Authority vide order dated 19.02.2020, in the manner stated

in para 1 above.

On 15.10.2019, the Regulatory Authority directed for inspection of the
site. On 24.12.2019 inspection of the said project was carried out and
report was uploaded on the website of UPRERA on 27.12.2019. The said
report pointed out that the basic amenities were still missing in the said
project. Such report and its contents clearly establish beyond doubt that
Occupation Certificate dated 18.07.2018 granted to Respondent by the
competent authorities was clearly in violation of the provisions of the

RERA Act and UPRERA Rules.

On 13.05.2020 during the nationwide lockdown owing to the spread of
pandemic Covid-19, the Respondent again sent a cancellation letter to the
Appellant saying that her booking and allotment has been cancelled and
the amount paid by her till date stands forfeited. The Appellant
immediately on 14.05.2020 reported the issue to the Ld. UPRERA through
Email and also sent a legal notice to the Respondent on 17.05.2020 in reply

to the said cancellation letter.

The respondent, after having sent the cancellation letter, filed the
complaint before the Regulatory Authority on 22™ April, 2019 making
complaint against the appellant regarding default in payment and sought
direction against the allottee/appellant for taking possession after paying
the outstanding dues of Rs.1,24,57,840/- with penalty. The said complaint
was contested by the appellant by filing reply and raising a specific plea as
well as challenging the maintainability of the complaint as the same was
riddled with suppression of material facts which vitiated the whole

proceedings and also brought on record copy of cancellation letter dated
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25.01.2019. The Regulatory Authority noted the fact of the notice of
cancellation of the unit dated 25.01.2019 and framed the following two

questions:--

(1) Whether the complaint is maintainable before the RERA and whether
the respondent/allottee can be forced to take possession of the unit in

question?

(2) Whether the complainant is entitled for interest for the delayed period

from the respondent/allottee?

The Regulatory Authority, after examining the preamble and provisions of
the Act 2016, opined that under the provisions of the Act it is the duty of
the allottee to make payment as per the provisions of the agreement and if
there is delay the allottee will be liable to pay interest also. While
examining question no. 2 the Regulatory Authority opined that if Promoter
has failed to complete the project in time then the allottee will not be
responsible for making further payments and further on account of
violation of the terms and conditions of the agreement the allottee will not
be responsible for delayed payment and vide order dated 19.02.2020
directed the allottee/appellant to take possession within 90 days after
clearing all the dues. The complainant/Promoter will provide justification
and details regarding payments and if there is delay in payment on the part
of the allottee/appellant the interest will not be taken more than
MCLR+1% and if the allottee/appellant fails to take possession within 90
days then the complainant/promoter will be free to take action as per the

provisions of the agreement.

After hearing the learned counsel for the parties and perusal of the record,
during the course of arguments on 27.02.2024 the following three

questions were framed:--

(1) Whether after cancellation of allotment by the promoter/respondent,
the complaint filed by the promoter/respondent seeking directions
against the allottee/appellant to direct the allottee to pay outstanding
dues of Rs.1,24,57,840/- along with penalty and take possession of
her booked unit, was maintainable and justified on the part of the

promoter/respondent?
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Whether the promoter/respondent approached the UP RERA with
clean hands, as the details of the cancellation of the allotment have

not been mentioned in the online complaint available on record?

Whether it was incumbent upon the UP RERA to frame an issue
regarding the maintainability of the complaint of the
promoter/respondent after having specifically raised objection by the

allottee/appellant vide para no. 2 at running page no. 182?

Before we proceed to examine the aforesaid question we deem it necessary

to have a glance on the allotment letter, which is reproduced as under:--

“ALLOTMENT LETTER

This forms integral part of provisions Allotment made on 23th
day of March 2018 between Supertech Realtors Pvt. Ltd.,
having its registered office at 1114, 11" Floor, Hemkunt
Chamber 89, Nehru Place, New Delhi-110019 (hereinafter
referred to as the COMPANY, which expression shall include its
assigns, and representatives’ etc. unless the subject and context

required otherwise) of the One Part; and

Mprs. Neelima Khanna 1063511
W/o Mr. Rajan Khanna

4596, Classic Business Gallery
Charkhewalan

Delhi, 110006

This provisional allotment is subject to the fulfillment of terms
and conditions as detailed below and these terms and conditions,
in case of any contradiction, shall prevail over the terms and
conditions given in Company brochures, advertisements, price
list, sale documents and any previous correspondence. This also
cancels previous Allotment Letters issued, if any, to Allottee(s)
against her/her application for allotment of this unit.

UNIT DETAILS;

TYpe 3BHK

Floor 9" Floor
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Unit No. R203NEAST0901
Super Area 2040 Sq. ft.
COST OF UNIT
S.No. | Particulars Amount (Rs.)*
1. BSP-Basic Sale Price 22,850,040.00
2. Elec Char.@20000/kVA 20,0000.00
3. PowerBkup.@20000/KV A 20,000.00
4. PLC-Floor-Value 102,000.00
5. Podium Facing Value 612,000.00
TOTAL 23,604,040.00

Rupees in words: Two crore thirty six lakh four thousand forty rupees
only.

PAYMENT PLAN: Cost Link

19.  The possession of the allotted unit shall be given by MARCH, 2015 or
extended period as permitted by the agreement. However, in case of
delay, the Company hereby agrees to pay the delay penalty per month to
the Allottee(s) on the basis of the super area of u nit for any delay in
handing over the possession beyond the given date plus grace period of
6 months, to cover any unforeseen circumstances. The penalty for the
first six months, post grace period, shall be Rs.5/- sq. ft. per months.
Similarly the penalty shall be Rs.7.50/- sq. ft. per month for the next six
months and finally it shall be Rs.10/- sq.ft. per month thereafter.

Vide question no. (1) we are required to examine as to whether after
cancellation of allotment by the promoter/respondent, the complaint filed
by the promoter/respondent seeking directions against the
allottee/appellant to direct the allottee to pay outstanding dues of
Rs.1,24,57,840/- along with penalty and take possession of her booked

unit, was maintainable and justified on the part of the promoter/respondent.

On examination of the record it is admitted position that the respondent

asked the appellant vide letter dated 29.09.2017 regarding completion of
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pre-possession formalities and clearing of all the pending dues within 30
days and thereafter vide letter dated 25.01.2019 a cancellation letter was
sent by the respondent to the appellant with the warning that if she does
not clear the outstanding dues within 30 days’ time and in case the
respondent does not receive communication within the said period, the flat
allotted in her favour shall stand cancelled without any further notice or

intimation from their side upon expiry of 30 days.

There is nothing on record which indicates that even after non-compliance
of the direction given in the letter dated 25.01.2019 regarding clearing all
the outstanding dues of Rs.1,24,57,840/- raised vide letter dated
29.09.2017, the cancellation letter has been recalled or withdrawn and the
promoter/respondent approached the Regulatory Authority by filing a
complaint on 22.04.2019, seeking direction against the allottee/appellant
for payment of outstanding dues of Rs.1,24,57,840/- and a further direction
to the allottee/appellant to take possession of her booked unit. Despite
objection raised by the allottee/appellant regarding maintainability of the
complaint and bringing on record the copy of cancellation letter dated
25.01.2019, the Regulatory Authority proceeded in the matter. In our
considered view once the respondent/promoter chose to cancel the
allotment of the appellant’s unit vide letter dated 25.01.2019 the relation
between the respondent and the appellant comes to an end and the
respondent was required to take further steps for refund of the amount
deposited by the allottee/appellant in accordance with the terms and
conditions of Allotment Letter dated 19.10.2012. It was not open for the
respondent to file complaint seeking direction against the appellant for
payment and possession till the existence of the cancellation letter dated
25.01.2019 and it was open for the allottee to challenge the cancellation
letter dated 25.01.2019 as per the proviso of Section 11(5) of the Act 2016.

Question no. (1) is answered accordingly.

Vide question no. (2) we are required to examine as to whether the
promoter/respondent approached the UP RERA with clean hands, as the
details of the cancellation of the allotment have not been mentioned in the

online complaint available on record.
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We have examined the online complaint filed by the respondent placed on
record by the appellant vide Annexure No. 15 at pages 149-178. In the
column of ‘complaint details’ the respondent has mentioned the following

details:--

“Flat/Apartment/Plot No. Booked- Nova East0901
Total value of Flat/Apartment/Plot -000
Amount paid till date — 146522641163250.00

Date of Completion as per Builder Agreement- 31.03.2015

Delay (if any)

Any Other Details- Payment default by allottee. It is submitted that
the complainant has already received occupancy certificate
from the Noida Authority for Nova East Tower of Super Nova
Tower has been completed and the unit of the allottee is ready
for possession.”

From the above details it is crystal clear that the respondent concealed the
fact of cancellation of the allotment of the appellant vide letter dated
25.01.2019 as there is nothing on record which indicates that the letter
dated 25.01.2019 has been cancelled and the allotment of the appellant has
been restored. Therefore, we are of the considered view that the
respondent has not approached the Regulatory Authority with clean hands.

Question no. (2) is answered accordingly.

Vide question no. (3) we are required to examined as to whether it was
incumbent upon the UP RERA to frame an issue regarding the
maintainability of the complaint of the promoter/respondent after having
specifically raised objection by the allottee/appellant vide para no.2 at

running page no. 182.

The examination of the record reveals that the allottee/appellant filed reply
before the Regulatory Authority and specifically mentioned in para 2, at
page 182 of the memo of appeal, to the effect that the above captioned
complaint is gross abuse of the process of law. The Real Estate (Regulation
and Development) Act, 2016 in its preamble specifically states that it is an
enactment to "protect the consumers in the Real Estate sector and to
establish an adjudicating mechanism for speedy dispute redressal. Filing of

the above captioned Complaint by the Complainant/ Promoter who never
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respected commitments made to the Respondent/allottee herein till date
most peculiar of them being the promise of grant of possession by March
2015 as specifically mentioned in the Allotment Letter dated 19.10.2012
executed on stamp paper by the both Complainant and Respondent herein
is nothing but a clandestine and frivolous maneuver to turn this beneficial
legislation meant for welfare of consumer/allottee in Real estate sector
upside- down. The complainant has caused a delay of more than 4 years
and 6 months in granting the possession which is in violation of the terms
of the Allotment letter dated 19.10.2012 as mentioned hereinabove. The
Complainant is a wrong-doer who has not fulfilled its voluntarily
undertaken commitments with the Respondent and has not approached this
august forum with clean hands and hence the present complaint is not
maintainable and deserves dismissal with exemplary heavy costs. Copy of
the cancellation letter dated 25.01.2019 was also annexed as Annexure D/1
whereby the allottee/appellant was asked to pay Rs.1,24,57,840/- within 30
days otherwise the allotment of the said unit shall stand cancelled and there
is nothing on record which indicates that the cancellation letter dated

25.01.2019 was ever cancelled or recalled by the respondent.

On the issue of concealment the Hon’ble Supreme Court has laid down in
catena of judgments that if a party has not come with clean hands, he
would not be entitled to any relief. In the case of Ramjas Foundation and
anr. Vs. Union of India & ors. (2010)14 SCC 38 the Hon’ble Supreme

Court observed as under:--

“21. The principle that a person who does not come to the
court with clean hands is not entitled to be heard on the merits
of his grievance and, in any case, such person is not entitled to
any relief is applicable not only to the petitions filed under
Articles 32,226 and 136 of the Constitution, but also to the
cases instituted in other courts and judicial forums. The object
underlying the principle is that every court is not only entitled
but is duty bound to protect itself from unscrupulous litigants
who do not have any respect for truth any who try to pollute
the stream of justice by resorting to falsehood or by making
misstatement or by suppressing facts which have a bearing on

adjudication of the issue(s) arising in the case.”
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15.3 The Hon’ble Supreme Court in the case of State of A.P. and another Vs.
T. Suryachandra Rao (2005)6 SCC 149, in paragraphs 16, 18 and 18,

observed as under:--

“16. In Lazarus Estates Ltd. V. Beasley (1956)1 QOB 702:
(1956)1 All ER 341: (1956)2 WLR 502 (CA) Lord Denning
observed at OB pp.712 and 713:(All ER p.345 C)

“No judgment of a court, no order of a minister, can be
allowed to stand if it has been obtained by fraud. Fraud

unravels everything.”

In the same judgment Lord Parker, L.J. observed that
fraud ‘“vitiates all transactions known to the law of

however high a degree of solemnity”.

17. Considering the aforesaid principles of law and the
background facts, the Tribunal was justified in modifying
the earlier order and varying it. The Appellate Tribunal
did not commit any error in upholding it. The High

Court’s order is clearly unsustainable and is set aside.

»

18. The appeal is allowed with no order as to costs.

15.4 In the case of S.P. Chengalvaraya Naidu Vs. Jagannath and others
[(1994)1 SCC1] the Hon’ble Supreme Court, in paras 5, observed
that the principle of “finality of litigation” cannot be pressed to the
extent of such an absurdity that it becomes an engine of fraud in the
hands of dishonest litigants. The courts of law are meant for
imparting justice between the parties. One who comes to the court,
must come with clean hands. We are constrained to say that more
often than not, process of the court is being abused. Property-
grabbers, tax-evaders, bank-loan-dodgers and other unscrupulous
persons from all walks of life find the court-process a convenient
lever to retain the illegal gains indefinitely. We have no hesitation
to say that a person, who’s case is based on falsehood, has no right
to approach the court. He can be summarily thrown out at any stage

of the litigation.
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Further, in para 6 of the said judgment, the Hon’ble Supreme Court
observed that a fraud is an act of deliberate deception with the
design of securing something by taking unfair advantage of another.
It is a deception in order to gain by another’s loss. It is a cheating

intended to get an advantage.

The Regulatory Authority though framed a question regarding
maintainability of the complaint as well as whether the allottee/appellant
can be forced to take possession of the unit in question, and examined the
preamble of the Act 2016, definition of ‘allottee’, provisions of Sections 31
and 34(f) of the Act 2016 and observed that under the provisions of the Act
2016 it is the duty of the allottee to make payment as per the provisions of
the agreement and if there is delay the allottee is to pay interest on the
same also. The Regulatory Authority further observed that under Section
19(8) of the Act 2016 the interest may be reduced with the consent of both

the parties.

On examination we found that the Regulatory Authority while examining
this issue has not examined the aspect of cancellation of the unit of the
appellant vide letter dated 25.01.2019, though reference of the same has
been given in the narration of the facts of the impugned order. As the issue
raised by the appellant in its reply before the Regulatory Authority has not
been examined despite framing a question regarding maintainability of the
complaint of the respondent, in our considered view this issue goes to the
root of the matter and once the allotted unit has been cancelled by the
promoter then unless the same is recalled or withdrawn, the relation
between the promoter and the allottee ceases and it is the right of the
allottee to challenge the same if the same 1s not in terms of the agreement

in pursuance to the proviso of Section 11(5) of the Act 2016.

This is a unique case where the promoter on one hand has cancelled the
allotment and on the other hand approached the Regulatory Authority for
seeking direction to the allottee for payment of the outstanding amount as
well as possession of the booked unit. Thus, we hold that the Regulatory
Authority has not examined the issue in correct perspective despite the
objections of the allottee/appellant. Question no. (3) is answered

accordingly.
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16. In view of the aforesaid analysis the impugned order dated 19.02.2020 is
not sustainable in the eyes of law. Accordingly the impugned order dated
19.02.2020 passed by the Regulatory Authority in Complaint No.
NCR144/04/0805/2019 is hereby set aside. The appeal is partly allowed.

17. As the allotment of the unit of the appellant has been cancelled vide letter
dated 25.01.2019, therefore, it is open for the appellant to approach the
Regulatory Authority for seeking refund of the deposited amount, if so

advised.
18. No order as to costs.

Dated: 07 May, 2024 ( Sanjai Khare) (D. K. Arora)
Shakir.



