THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-25/2023

AKSHAT AGARWAL e Appellant
Versus

GHAZIABAD DEVELOPMENT AUTHORITY e Respondent

Counsel for Appellant Counsel for Respondent

RAJESH CHADHA RISHABH RAJ

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Sri Jatin Chadha, learned counsel for appellant and Sri Rishabh Raj, learned

counsel for respondent.

Submission of learned counsel for appellant is that online complaint was filed by
the appellant before the Regulatory Authority seeking relief of registration of lease

deed and possession as per terms and conditions.

Learned counsel for appellant submitted that by means of impugned order dated
09.05.2019 the Regulatory Authority granted interest for delay w.e.f. 31.03.2018
till offer of possession i.e. 04.02.2019 at the rate of MCLR+1% and also directed

appellant/complainant to clear of all the dues.

He further submitted that his grievance is only with reference to direction nos.2 &
4 and submitted that as per Clause 15 of the Brochure/registration booklet at page-
61, the possession was to be given after completion of development work and
payment of premium along with other charges after registration of lease deed and

similar clause has been mentioned in clause 8 of the allotment letter dated

04.06.2014.



Learned counsel for appellant submitted that neither in the brochure nor in the
allotment letter any fixed period of offer of possession was given and hence in
view of the judgment of Hon’ble Supreme Court in the case of M/s Fortune
Infrastructure Vs. Trevor D’lima and others, (2018) 5 SCC 442, three years
period is to be taken into consideration as reasonable period for completion and
hence the respondent was required to offer possession by 03.06.2017 but the
Regulatory Authority while passing the impugned order in direction no.2 ignored

this fact and granted the interest w.e.f. 31.03.2018 instead of 03.06.2017.

Learned counsel for appellant further submitted that the respondent was required to
make mention of specific date or period in the allotment in view of provisions of

Section 4(2)(a) of the Apartment Act, 2010.

The appellant has made entire payment in one go of Rs, 38,57,979/- on 02.08.2014.
The respondent issued letter dated 20.08.2015 showing inability to offer possession
in the project and offer Unit in another project of the respondent. The appellant in
response of the said letter, vide letter dated 19.09.2015 accepted the
proposal of the respondent with the condition that the proposed change should not
be less than the area of the original allotment and further there should be no
additional liability. The authority vide letter dated 29.09.2015, Annexure No.13
agreed to allot new Unit. The offer of possession was given by the respondent on

04.02.2019.

The appellant after seeing the offer of possession wherein the appellant was
required to pay Rs. 2,50,000/- towards parking charges and an amount of
Rs.143,497/- service tax, which the appellant had already paid on receipt of offer of
possession. The appellant has also deposited lease rent on receipt of offer of

possession.



The Regulatory Authority by means of impugned order dated 09.05.2019 has
disposed of the complaint of the complainant and the instant appeal is being filed

challenging the direction nos.2 and 4 of the same.

Learned counsel for respondent while opposing the claim of the appellant
submitted that the issue of parking charges has been elaborately examined and
dealt with by the Regulatory Authority and decided in favour of the appellant,

which is accepted by the respondent as no appeal was filed against the same.

As far as question of area is concerned, the appellant wanted that area should not
be reduced whereas the allotted unit has a slightly bigger area and as per Clause
18.20 of the brochure, the area was to be calculated at the time of final costing and
similarly Clause 3.50 of the brochure also indicates that the cost is a tentative and
after development of the project an extensive exercise was done to determine the
cost and vide offer letter, the cost of enhanced area along with calculated cost as

per the provisions of Clause 3.50 was made.

Learned counsel for respondent submitted that as per his understanding, the period
of 3 years taking into consideration the judgment of M/s Fortune Infrastructure
(supra) is to be taken from 29.09.2015 when the alternate unit was offered but if
taking into consideration the original allotment then the period will come from

03.06.2017.

Learned counsel for respondent further submitted that except the period of
entitlement of the interest for delay, there is no illegality or perversity in the

impugned order and rest of the claim of the appellant deserves to be rejected.



Heard.

Judgment reserved.

(Sanjai Khare) (D.K. Arora)

Dated: 30.01.2024
MOHDIRKHAN



