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THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 
AT 

LUCKNOW.  

RESERVED JUDGMENT 
         BENCH-1 

APPEAL NO. 525/2021 

 

Alok Kumar.                            ……………Appellant. 

      Versus 

M/s Paarth Infrabuild Pvt. Ltd.                 ……………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Sri Alok Kumar (hereinafter 

referred to as the ‘appellant’) under Section 44(1) of the Real Estate 

(Regulation and Development) Act 2016 (hereinafter referred to as ‘the Act 

2016’) against the order dated 19.05.2021 passed by the Adjudicating 

Officer of the Real Estate Regulatory Authority, Lucknow (hereinafter 

referred to as the ‘Adjudicating Officer’) in Complaint No. 

ADJ/LKO162/11/64870/2020 whereby the complaint of the appellant was 

rejected.  

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that the appellant booked Flat No.1603, Revati-A Tower in Paarth Aadhyant 

Phase-1, a project of the respondent, admeasuring 1490 sq. ft. on 

21.01.2014.  The total cost of the flat was Rs.54,04,406/-.  The respondent 

executed a Buyer’s Agreement on 21.06.2014 for a total consideration of 

Rs.50,65,056/- for 1400 sq. ft.   The total amount of consideration was 

Rs.54,04,406/- for 1490 sq. ft. including the extra space allotted to the 

appellant.   The appellant has paid total amount of Rs.50,25,245/-. 

2.1  In the payment plan the respondent had promised to give possession of the 

flat within 30 months from the date of start of construction of the tower in 

which the flat in question was situated.  The construction of the tower in 

which the flat of the appellant was situated, was started in the month of June 

2013.  As per clause 17.6 (C) of the Allotment Letter, the construction of the 
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said flat was likely to be completed within a period as given in the price list 

of commencement of construction of the particular block in which the said 

flat is located, with a grace period of six months subject to the receipt of 

requisite building/revised building plans/other approvals and permissions 

from the concerned authorities; force majeure condition; restraints or 

restrictions from any courts/authorities; non-availability of building 

materials; water supply, disputes with contractors/work force etc. and 

circumstances beyond the control of the respondent and also subject to 

timely payments by the allottee. 

2.2  As per the buyer builder agreement the construction of the said flat should 

have been completed within the limitation period as mentioned in the                

price list/payment plan.    

2.3  The respondent should have handed over the possession of the flat to the 

appellant within 36 months i.e. by June 2016.  After continuous requests and 

approaches by the appellant to the respondent for handing over the 

possession of the flat, the respondent gave offer of possession in the month 

of December 2017 without obtaining completion certificate from the 

competent authority.  Occupancy certificate was also not obtained by the 

respondent from the competent authority and the flats was not ready to move 

at the time when the offer of possession was given. 

2.4 The appellant has paid the entire amount demanded by the respondent.  The 

sale deed of Flat No. 1603, Revati-A Tower in  Paarth Aadhyant Phase-1, 

was executed by the respondent in favour of the appellant in the month of 

June 2018, but actual possession was handed over by the respondent to the 

appellant in the month of November 2018. 

2.5  The respondent had promised to provide various amenities like cover 

parking, swimming pool, club, amphitheatre, green area etc. and for that the 

respondent charged heavy amount, but the respondent failed to fulfill its 

promise. 

2.6  As per sanctioned plan of 2013 only six towers were sanctioned to be 

erected, but the respondent erected 7th tower which was not mentioned in the 

sanctioned plan of 2013.  The super area sold to the allottees of 7th tower had 

already been sold to the allottees of 6 towers. 
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2.7  The fact that promised amenities and services were not provided by the 

respondent is also confirmed by the inspection report dated 12.03.2020 done 

under the order of the Adjudicating Officer. 

2.8  Being aggrieved by the act of the respondent, the appellant filed a complaint 

No. LKO162/11/0466/2019 before the Regulatory Authority in the year 

2019 wherein the Regulatory Authority directed the appellant to file a fresh 

complaint with respect to get compensation and also directed the respondent 

to complete the amenities and facilities by 30th June 2021. 

2.9  In compliance of the direction of the Regulatory Authority, the appellant 

filed fresh Complaint No. ADJ/LKO162/11/64870/2020 before the 

Adjudicating Officer on 10.11.2020 for interest on delay possession, 

compensation for the loss due to delay in possession, non fulfillment of 

promise to provide amenities like cover parking, swimming pool, club, 

amphitheatre, green area etc.  The said complaint was rejected by the 

Adjudicating Officer vide impugned order dated 19.05.2021. 

3.  The appellant has challenged the impugned order dated 19.05.2021 passed 

by the Adjudicating Officer, on the following grounds:--  

(A)  Because the impugned judgment and order dated 19.05.2021 has been 

passed on mere conjectures and surmises. 

(B)  Because the Adjudicating Officer has not considered the documents 

submitted by the appellant, a bare perusal whereof would have 

indicated that the said flat was booked in the year 2014 and it should 

have been completed with all amenities in the year 2016, whereas 

possession was given in the year 2018. 

(C)  Because the judgment and order dated 19.05.2021 passed by the 

Adjudicating Officer is based on mere conjectures and surmises and 

the prayers of the appellant were ignored and the Adjudicating Officer 

passed the impugned order on his personal whims. 

(D)  Because there has been delay of around two years on the part of the 

respondent, but the Adjudicating Officer skipped the said period 

irrespective of all the evidences. 
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(E)  Because there is deficiency of services which are to be provided by 

the respondent as it promised in the payment plan and buyer-builder 

agreement. 

(F)  Because the respondent had promised to provide various amenities 

like cover parking, swimming pool, club, amphitheatre, green area etc. 

and for that the respondent charged heavy amount.  The respondent 

failed to fulfill its promises.  

(G)  Because the impugned order dated 19.05.2021 has been passed on 

conjectures and surmises rather than being based on credible material. 

(H)  Because as per sanctioned plan of 2013 only 6 towers were sanctioned 

to be erected, but the respondent erected 7th tower which was not 

mentioned in the sanctioned plan of 2013.  The area sold to the 

allottees of 7th tower had already been sold to the allottees of 6 towers. 

(I)  Because it is a salutary legal principle that a country should not be 

ruled by men, but should be ruled by law,  meaning thereby that the 

State actions must conform to statutory provisions.  The power must 

flow from Rules, Regulations and statutory provisions.  In absence of 

powers conferred by the statutory provisions, State or its 

instrumentalities cannot divest a person from his or her property or 

abridge or dilute the right protected by Articles 14 and 21 of the 

Constitution of India safeguarding life, liberty, livelihood and 

property as has been done by the Adjudicating Officer in the instant 

case.   

4.  The appellant has prayed for the following reliefs:-- 

(1)  To set aside the impugned order dated 19.05.2021. 

(2)  Interest on delay possession from the date it should be given to the 

appellant.  

(3)  To direct the respondent to compensate the appellant with an amount 

of Rs.5,00,000/- for the loss caused to the appellant by the respondent 

for the failure to provide the promised amenities. 

(4)  To direct the respondent to return the amount of extra super area 

resold to the allottees of 7th tower with interest. 
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5.  The respondent filed its objection to the grounds of appeal and submitted 

that: 

5.1  The order of the Adjudicating Officer under appeal does not suffer from any 

illegality or perversity.  The observation of the Adjudicating Officer on facts 

is absolutely correct that the complainant/appellant had applied for a unit in 

2014 and was offered possession of the unit in 2017 and thereafter the 

possession and execution of the registered sale deed in favour of the 

complainant was made on 21.06.2018.  The complainant has raised the 

complaint after more than two and half years of the execution of the 

registered sale deed and there is no loss caused to the complainant/appellant 

and, therefore, has rightly rejected the complaint with regard to 

compensation.  

5.2  The complainant/appellant has taken the possession of the unit in question 

by means of the sale deed dated 21.06.2018 and in para/clause 8 of the 

registered sale deed it has been specifically stated that the flat/unit in 

question and all the facilities in it are complete in all respect and nothing 

else is left and, therefore, raising any claim contrary to the aforesaid is 

illegal and, therefore, the appeal deserves to be dismissed.  The aforesaid 

sale deed specifically states that all the claims are fully settled, therefore, the 

appellant is not entitled to any compensation.  

5.3  Every aspect of the complaint has already been considered in the earlier 

order of the Regulatory Authority dated 14.09.2020 and thereafter by the 

Adjudicating Officer in its order dated 19.05.2021, therefore, it cannot be 

said that the impugned order is based on conjectures and surmises and the 

Adjudicating Officer has not considered any evidence placed before him by 

the parties.   The order of the Regulatory Authority dated 14.09.2020 and the 

impugned order dated 19.05.2021 of the Adjudicating Officer have already 

covered the entire issues and, therefore, it cannot be said that the authorities 

have not considered the relevant issues or the material placed before them by 

the parties.  

5.4  The appellant is already enjoying the property in question and the present 

appeal has been filed with an intention to negotiate with the promoter and 

extract some more financial benefits from the promoter.  The appellant is 

misusing the provisions of the Act 2016. 
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5.5  The entire project is under the control of the Lucknow Development 

Authority and each and every tower which has been erected is as per the 

provisions, norms and guidelines of the Lucknow Development Authority 

and as per the Act 2016.  The appellant has not raised any such plea before 

the Regulatory Authority/Adjudicating Officer and, therefore, no new 

ground can be taken at this stage in appeal. 

5.6  Along with the tower of the appellant there are several other towers in which 

the construction work is going on, therefore, the swimming pool, green area 

and park cannot be maintained at the present time and, therefore, the same 

have not been developed and as soon as the construction work of all the 

other towers is complete, construction material is removed and there is no 

dust, sand, cement and morang, then the aforesaid swimming pool, green 

area and park will be maintained.  The Regulatory Authority vide its order 

dated 14.09.2020 has given time to the respondent to complete the facilities 

as per the sanctioned plan by 30.06.2021, which were to be completed 

within the prescribed time, but due to Covid-19 and the circumstances 

arising out due to the lockdown resulting in non-availability of construction 

material, non-availability of labourers and construction work force, second 

wave of Covid-19 which paralyzed the construction activities completely, 

there was no progress in the completion of the basic amenities and the entire 

amenities could not be made functional and, therefore, an application for 

granting further time has already been moved and filed before the relevant 

authority for extension of time. 

5.7  The project of the respondent, namely Aadhyant Phase-I has been registered 

with UPRERA on 30.07.2017 vide Registration No.UPRERAPRJ5585 in 

which the date of completion of the project was declared as 30.11.2018.  The         

possession of the flat in question was offered to the appellant much before 

the date of completion of the project and the sale deed was also executed 

prior to the date of completion of the project.  

5.8  The particular unit of the appellant was completed in the year 2017 and offer 

of possession was sent to the appellant in the year 2017.  The appellant got 

the sale deed executed in his favour on 21.06.2018. 

5.9  The towers are not completely habitat as only few families are residing in 

the towers, therefore, a temporary STP is in operation and the bigger STP 
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will be made functional as soon as all the towers are complete and all 

allottees start residing in the towers. 

5.10  The appellant filed the complaint before the Regulatory Authority on 

10.11.2019 i.e. after one and half year of getting the sale deed executed and 

taking possession, as an afterthought on technical issues, and on 10.11.2020 

filed the complaint before the Adjudicating Officer for compensation.  The 

complaint is only a tool to harass the respondent.  The delay in completing 

the formalities for the execution of the sale deed lies on the shoulders of the 

appellant and not on the  respondent. 

5.11  The Adjudicating Officer has rightly observed that no loss has been caused 

to the appellant and there was no delay in the project and thus the complaint 

filed for seeking compensation was rightly rejected.   

5.12  The present appeal, on the basis of the grounds, does not testify to the settled 

provisions of law for admission of appeal and, therefore, deserves to be 

dismissed with costs.  

 6.  The appellant filed reply/rejoinder to the objections of the respondent 

denying the averments made by the respondent in its objections and 

reiterating the averments made by the appellant in the memo of appeal.  The 

appellant further submitted that as per respondent/promoter’s ledger the 

construction of the said block/tower was started in the month of June 2013. 

Also as per order of Regulatory Authority the construction of the said tower 

was started in June 2013.  The possession of the unit in question was to be 

given within 36 months from the date of start of construction i.e. by June 

2016, but actual physical possession was given in November 2018. 

6.1  The respondent/promoter’s claim regarding completion of tower in 

December 2017 is not correct because after execution of sale deed in June 

2018 the respondent took almost 54 months to handover the flat in question.  

If the flat was complete then why 5 months’ time was taken by the 

respondent/promoter to provide possession.  

6.2  The plea of deviation from sanctioned plan was also raised before the 

Adjudicating Officer, but the Adjudicating Officer in its order has not 

mentioned anything about it.  
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6.3  Merely applying for completion certificate cannot be treated that 

construction of tower has been completed.  The Lucknow Development 

Authority issued Completion Certificate only after completion of tower in 

January 2019.  As per Section 11(4) (b) of the Act 2016, possession can be 

offered only after getting completion certificate from the competent 

authority. 

6.4  The claim of the respondent/promoter that it has given possession of the flat 

on time is not correct.  Only offer of possession without completion 

certificate and without completing the flat, cannot be treated as physical 

possession. 

7.  Heard Sri Anurag Arora, learned counsel for the appellant and Sri Suyash 

Bajpai, learned counsel for the respondent.    

8.  On examining the pleadings, records as well as submissions of learned 

counsel for the parties, the admitted position is that the possession of the unit 

was taken by the appellant after execution of the conveyance deed on 

21.06.2018. The complaint was filed before the Adjudicating Officer on 

10.11.2020, which was rejected by means of order dated 19.05.2021. At this 

point of time, we deem it fit to frame the following question based on the 

grounds pressed by the learned counsel for the appellant, in order to examine 

the issues involved:- 

i. Whether under the scheme of the Act, 2016 and Rules, 2016 any 

mechanism has been provided for determination of the interest or 

compensation for the delay in handing over possession of the 

apartment/plot to the allottee, if the allottee does not intend to 

withdraw from the Project?  

8.1 The Act envisages adjudication by the Regulatory Authority in terms of the 

powers under Chapter V of the Act and in particular Sections 31, 32, 34, 35 

and 40 of the Act, and for adjudging compensation by the Adjudicating 

Officer in terms of the power under Chapter VIII of the Act and in particular 

Sections 71 and 72 thereof. 

8.2 The Act spells out the obligations of the promoter of a real estate project and 

the consequence of the promoter failing to fulfill those obligations. Some of 

those obligations are enumerated in Section 11, 12 to 18 of the Act. 



9 
 

8.3 Section 18 of the Act talks of the consequence of the failure by the promoter 

to complete or to be unable to give possession of an apartment, plot or 

building either in terms of the agreement for sale or failure to complete the 

project by the date specified therein or on account of discontinuance of his 

business either on account of suspension or revocation of the registration 

under the Act or for any other reason. In the event of either of the above 

contingencies under Section 18 (1) (a) of the Act, the promoter is made 

liable on the demand of the allottee: 

(i) In the event that the allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the amount received by the 

promoter in respect of that apartment, plot, building, as the case may be, 

together with “interest at such rate as may be prescribed”, “including 

compensation in the manner as provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project, the promoter 

shall pay him for every month’s delay in the handing over of the possession 

“interest at such rate as may be prescribed”. Section 18 (2) of the Act 

mandates that in case loss is caused to allottee due to the defective title of 

the land, on which the project is being developed or has been developed, the 

promoter shall compensate the allottee and that such claim for compensation 

under Section 18 (2) shall not be barred by limitation provided under any 

law for the time being in force. 

9.4 Section 18 (3) of the Act states that where the promoter fails to discharge 

any other obligations under the Act or the Rules or Regulations made there 

under or in accordance with the terms and conditions of the agreement for 

sale, the promoter shall be liable to pay “such compensation” to the allottees, 

in the manner as provided under the Act. 

8.5 It is apparent on a reading of Section 18 of the Act as a whole that upon the 

contingencies spelt out therein, (i) the allottee can either seek refund of the 

amount by withdrawing from the project; (ii) such refund could be together 

with interest as may be prescribed; (iii) the above amounts would be 

independent of the compensation payable to an allottee either in terms of 

Sections 18 (2) or 18 (3) of the Act read with other provisions; (iv) the 

allottee who does not intend to withdraw from the project will be required to 
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be paid by the promoter interest for every month’s delay of handing over 

possession. 

8.6 The provisions of Section 18(1) acclaimed two rights of the Allottee in cases 

where there is a delay in handing over of the possession by the promoter of 

the allotted unit in accordance with the terms of agreement for sale:– 

A. When an Allottee wishes to withdraw from the project due to delay 

in handing over of the possession, on demand the Allottee shall be 

refunded the entire deposited amount along with the interest at such 

rate as may be prescribed in this behalf including compensation in 

the manner as provided under this Act. Hence when an Allottee 

withdrew from the project he has the right to receive his deposited 

amount with interest at such rate as may be prescribed in the rules 

including compensation in the manner prescribed in the Act. Thus 

an Allottee can Receive “interest” and “COMPENSATION” both 

from the promoter alongwith the deposited amount. 

B.  When the Allottee decides to stay in the project even due to delay in 

handing over of the possession, he shall be paid, by the promoter, 

interest for every month of delay, till the handing over of the 

possession, at such rate as may be prescribed. In this case an 

Allottee is entitled for interest for every month of delay till the 

handing over of the possession, at such rate as may be prescribed 

only. 

8.7 If we closely examine the above two provisions, it comes out that in a case 

where the Allottee exits the projects, the Act expressly provides 

INTEREST AND COMPENSATION both, but in cases where the Allottee 

tends to stay in the project the Allottee is only entitled for interest of every 

month till the handing over of the possession. Thus the intention of the 

legislature was to provide Compensation only to those Allottees who exit 

the project and not to those who tends to stay in the project. 

8.8 Now if we study the section 18 as a whole, the following are the express 

provisions for providing compensation to an Allottee under section 18:- 

A. Where the Allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, on demand he shall be 
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liable to return the amount received by him in respect of that 

apartment, plot, building, as the case may be, with interest at 

such rate as may be   prescribed   in   this   behalf including 

compensation in the manner as provided under this Act. 

B. The promoter shall compensate the allottees in case of any loss 

caused to him due to defective title of the land, on which the project 

is being developed or has been developed, in the manner as 

provided under the Act. 

C. If the promoter fails to discharge any other obligations imposed on 

him under this Act or the rules or regulations made there under or 

in accordance with the terms and conditions of the agreement for 

sale, he shall be liable to pay such compensation to the allottees, 

in the manner as provided under this Act. 

8.9 As per the provisions of Section 18, compensation can be sought by an 

Allottee in case of defective title of the land, and also if the   promoter 

fails to discharge any other obligations imposed on him under this Act or   

the   rules   or   regulations   made   there   under    or    in    accordance    

with    the terms and conditions of the agreement for sale. 

8.10 The word “Any Other” signifies beside these, meaning thereby that apart 

from the delay in possession, any other breach of the terms & conditions of 

the Agreement to sell or breach of the obligations imposed on him by the 

provisions of the Act or Rules shall also be liable to compensate the 

Allottee. 

8.11 If we critically analyze the section, we will find that the word 

‘compensation’ has been used in every sub-section covering almost all the 

scenario except the word compensation has not been used in the case where 

Allottee decides to stay in the project even due to delay in handing over of 

the possession and he shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate as may 

be prescribed only.  

8.12 The intention of the legislature was to provide Compensation only to those 

Allottees who exit the project and also regarding defective title and breach 

of agreement to sale and obligations imposed on, by the Act and Rules, but 

not to those who wishes to stay in the project, for them beside the other 
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provision of compensation in term of defective title and breach of 

agreement to sale as well as obligations imposed on by the Act and Rules is 

applicable, but in case of delay in handing over of possession ,the Allottee 

is entitled for only INTEREST at a prescribed rate and not “compensation“ 

as the Suffix “including compensation” has not been provided by the Act. 

8.13 Thus the intention of the legislature was clear in providing the 

compensation of delay to only those who exit the project and not to those 

who wishes to stay in the project.  

8.14 When one turns to the powers of the Authority, it is seen that under Section 

31, the complaints can be filed either with the Authority or with the 

Adjudicating Officer (AO) for violation or contravention of the provisions of 

the Act or the Rules and Regulations. Such complaint can be filed against 

“any promoter, allottee or real estate agent”, as the case may be. Such 

complaint can be filed by “any aggrieved person”. The Explanation to 

Section 31 (1) of the Act states that for the purposes of said sub-section 

“person” shall include an association of allottees or any voluntary consumer 

association registered under any law for the time being in force. Section 31 

(2) states that the form, manner and fees for filing a complaint under sub-

section (1) shall be such as may be prescribed. 

8.15 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word "including". 

Also, "at such rate as may be prescribed" is suffixed to the word "interest" in 

the context of refund of investment, but the expression "at such rate as may 

be prescribed" is neither prefixed nor suffixed to the word "compensation" in 

any of the Sections of the Act. The term compensation is suffixed by the 

expression "in the manner as provided under this Act" in Sections 12, 14, 18 

& 19 of the Act. However, compensation and interest are qualified by the 

term "as he thinks fit in accordance with the provisions of any of those 

sections" in Section 71 of the Act. The Act only lays down for "holding an 

enquiry in the prescribed manner, after giving any person concerned a 
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reasonable opportunity of being heard" under Section 71. The Act very 

clearly provides that the quantum of compensation or “interest as he thinks 

fit” under Section 71 will be decided taking into consideration the factors 

listed under Section 72 of the Act. 

8.16 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 

Extract of Section 31 of the Act 

"(1)  Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may be, 
for any violation or contravention of the provisions of this 
Act or the rules and regulations made thereunder against 
any promoter, allottee or real estate agent, as the case 
may be. 

Explanation 

For the purpose of this sub-section "person" shall include 
the association of allottees or any voluntary consumer 
association registered under any law for the time being in 
force. 

(2  The form, manner and fees for filing complaint under 
sub-section (1) shall be such as may be specified by 
regulations." 

As can be seen from above, Section 31(2) of the Act provides for specifying 

by regulations, the form, manner and fee for filing complaint under Section 

31(1) of the Act. As provided under Section 31(2) of the Act, the U.P. 

Government has framed Rules, 2016. Rule 33(1) provides for manner of 

filing a complaint with the Regulatory Authority. Rule 33(1) is extracted as 

follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the 
regulatory authority for any violation under the Act or the 
rules and regulations, made there under, save as those 
provided to be adjudicated by the adjudicating officer, in 
Form M which shall be accompanied by a fee of rupees one 
thousand in the form of a demand draft drawn on a 
nationalized bank, in favour of regulatory authority and 
payable at the main branch of that bank at the station, where 
the seat of the said regulatory authority is situated.   
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It is evident from Rule 33(1) of the Rules that the complaints filed with the 

Regulatory Authority should be in Form M, except those complaints which 

require to be adjudicated by the Adjudicating Officer. On top of Form M, it 

is clearly written that it is as per provisions of Rule 33(1) and is meant for 

filing complaint under Section 31 of the Act. Further Column 5 of the Form 

M specifically requires a complainant to indicate the relief(s) sought.  

8.17 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. While 

discharging those functions, it will be open to the Authority to even require 

the AO to conduct the inquiry. Section 35 (2) of the Act also makes it plain 

that the Regulatory Authority will have the same powers as a Civil Court. 

The legislative intent is, therefore, not to diminish the adjudicatory functions 

of the Regulatory Authority, but rather to provide it with all the trappings of 

a quasi-judicial/judicial authority while inquiring into the complaints and 

issuing directions, by directing the Adjudicating Officer to adjudicate the 

compensation or interest. The legislation in its own wisdom has used the 

word “Authority” as well as “Adjudicating Officer” wherever it is required. 

Furthermore, the legislation has clearly, intentionally and suitably used the 

word “penalty” or “interest at such rate as may be prescribed” in case of 

Authority and “compensation” or “interest as he thinks fit” in case of 

Adjudicating Officer.  

8.18 Further, the Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (supra) observed as 

follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment due to 
discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or 
for any other reason, he is liable on demand to the allottees, in 
case the allottee wishes to withdraw from the project, without 
prejudice in this behalf including compensation. If the allottee 
does not intend to withdraw from the project he shall be paid 
by the promoter interest for every month's delay till handing 
over of the possession. The requirement to pay interest is not a 
penalty as the payment of interest is compensatory in nature in 
the light of the delay suffered by the allottee who has paid for 
his apartment but has not received possession of it. The 
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obligation imposed on the promoter to pay interest till such 
time as the apartment is handed over to him is not 
unreasonable. The interest is merely compensation for use of 
money". 

8.19 The Hon’ble Supreme court in the case of M/s. NEWTECH 

PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF U.P. 

and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while 

dealing with the jurisdiction of the Authority and the Adjudicating officer 

under the provision of the Real Estate (Regulation and Development) Act, 

2016 has framed a question as follows:-  

“1. Whether the authority has jurisdiction to direct return/refund of 

the amount to the allottee under Sections 12, 14, 18 and 19 of the 

Act or the jurisdiction exclusively lies with the adjudicating officer 

under Section 71 of the Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held 
that: 

“ 86. From the scheme of the Act of which a detailed reference has 

been made and taking note of power of adjudication delineated 

with the regulatory authority and adjudicating officer, what finally 

culls out is that although the Act indicates the distinct expressions 

like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint 

reading of Sections 18 and 19 clearly manifests that when it comes 

to refund of the amount, and interest on the refund amount, or 

directing payment of interest for delayed delivery of possession, 

or penalty and interest thereon, it is the regulatory authority which 

has the power to examine and determine the outcome of a 

complaint. At the same time, when it comes to a question of 

seeking the relief of adjudging compensation and interest thereon 

under Sections 12, 14, 18 and 19, the adjudicating officer 

exclusively has the power to determine, keeping in view the 

collective reading of Section 71 read with Section 72 of the Act. If 

the adjudication under Sections 12, 14, 18 and 19 other than 

compensation as envisaged, if extended to the adjudicating officer 

as prayed that, in our view, may intend to expand the ambit and 

scope of the powers and functions of the adjudicating officer 

under Section 71 and that would be against the mandate of the Act 
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2016”. 

8.20 On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the Allottee 

decides to stay in the project even due to delay in handing over of the 

possession, he shall be paid, by the promoter, interest for every month of 

delay, till the handing over of the possession, at such rate as may be 

prescribed, meaning thereby in this situation the Allottee is entitled for 

interest for every month of delay till the handing over of the possession, at 

such rate as may be prescribed, and not “compensation“ as the Suffix 

“including compensation” in case of seeking refund due to delay beyond the 

period prescribed in the agreement.   

8.21 The scheme of the provisions of Section 18 of the Act 2016 clearly provides 

that in cases where the Allottee intends to stay in the project, the Allottee is 

entitled only for interest as per the rate prescribed and its jurisdiction of 

determination lies in the regulatory authority and not with Adjudicating 

Officer, and hence the Adjudicating Officer cannot grant interest as 

compensation, because the Statute does not provide any scope of 

compensation in such situation. 

8.22 It is to be noted that discretionary powers also vest with the Adjudicating 

officer as he can direct to grant compensation as “HE THINKS FIT” after 

the enquiry, in conformity with the provisions of Section 72, meaning 

thereby that he has the power to “ACCEPT OR REJECT” the claim of the 

Allottee after an enquiry, but no such powers lie with the Authority in 

granting interest for delayed period. 

8.23 From the aforementioned discussion, it is clear that the Act of 2016 provides 

a mechanism for determination of interest as per the rate prescribed only by 

the Regulatory Authority for the delay in handing over possession of the unit 

to the allottee, if the allottee wishes to stay with the project. Question no. (i) 

is answered accordingly. 

9. In view of the preceding observations as well as examining the material on 

record, grounds of appeal pressed on behalf of the appellant in detail, we do 

not find any force in the grounds of appeal pressed by the learned counsel 

for the appellant. As the complaint of the appellant before the Adjudicating 

Officer seeking compensation after taking possession on 01.09.2020 is not 
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maintainable in view of the provisions of Section 18(1) of the Act, 2016 and 

this issue has been dealt in depth, while examining the issues framed by us. 

Though the Adjudicating Officer has rejected the complaint of the appellant 

giving cogent reasons, but we refrain ourselves from examining the illegality 

or perversity in the order of the Adjudicating Officer solely on the ground 

that after taking possession the complaint of the appellant seeking 

compensation was not maintainable before the Adjudicating Officer and the 

complaint was not in pursuance to the provisions of Section 18(2) & 18(3) of 

the Act, 2016. Accordingly, Appeal No. 525/2021 is dismissed. 

   

Dated:30.05.2023  
Shakir/Gauravsri/-    (K. K. Jain)      (D. K. Arora) 

 

 

 

 

 


