BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.

Appeal No.D 842 OF 2022

Poonam Singh Appellant.

Kanpur Development Authority  .......... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr.Rameshwar Singh, Administrative Member.

(TA No0.4532/2022- Application for condonation of delay)
1. Heard learned counsel for parties on delay condonation application.

2. The impugned order dated 01.06.2022 came to be uploaded on
03.06.2022, Appellant, instead of preferring an appeal, filed a
rectification application under Section 39, which came to be allowed
vide order dated 31.08.2022, the same was uploaded on 05.09.2022. The
appeal came to be instituted on 20.10.2022. In this backdrop, it is
submitted that the appeal is within the period of limitation, which would
be computed from the order passed on rectification application. The

delay in filing the appeal is not willful and deliberate but bonafide.

3. Cause shown for delay in filing the appeal 1s good and sufficient.

4.  Accordingly, the application for condonation of delay in filing the appeal
is allowed. The delay of 77 days in instituting the appeal is condoned.

3. Registry is directed to convert the instant defective appeal into

regular appeal.

6.  Now we proceed to hear and decide the appeal on consent of the parties.
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Order on Appeal :

Heard Sri Kushagra Dikshit, learned counsel for appellant and Sri
Somendra Pal Singh, learned counsel for respondent, perused the record

with the assistance of the respective parties

The appellant/allottee by the instant appeal is raising challenge to the
order dated 01.06.2022, passed in the Regulatory Authority at Lucknow,
arising from Complaint No.LKO157/02/90027/2022, whereby, the
complaint of the appellant for delay interest under proviso to Section
18(1) of the Act came to be rejected on the ground of force majeure,
further, it was held that since the sale deed of the Unit came to be

executed therefore the allottee forfeited his right for interest.

Learned counsel for appellant submits that a project came to be launched
in 2016 in the name and style “KDA Signature Green Scheme”. A flat
No. W302 (Unit) came to be allotted on 07.12.2016. The sale
consideration of unit was at Rs.46,65,000/-; the appellant deposited Rs.
51,54,504/- till the date of possession. As per the terms and conditions of
allotment, the project was to be completed within 24 months i.e. on or
before 07.12.2018, however, the project got delayed and came to be
completed on 12.01.2021, on the said date Occupation
certificate/Completion certificate (OC/CC) came to be issued by the
competent authority. In this backdrop it 1s submitted that
appellant/allottee is entitled to delay interest w.e.f. 07.12.2018 until
12.01.2021 1i.e. the date of issue of OC/CC.

The questions that fall for consideration are :

(1) as to whether the appellant allottee is entitled to interest in terms of
proviso to Section 18 (1) of the Act 2016 for the delayed period w.e.f.
07.12.2018 to 12.01.2021 on execution of conveyance deed of the unit,
and or, in the alternative whether execution of sale deed of the unit would
foreclose the obligation of the promoter to pay interest for the delay in

handing over possession of the unit.

(11) whether the respondent is entitled to the benefit due to force majeure

in view of National Green Tribunal’s injunction order/Covid pandemic.

Question Nos.l and 2 are being decided together :
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The facts, inter se, parties are not in dispute. It is admitted by the learned
counsel for respondent that the project came to be launched in 2016, the
appellant/allottee came to be allotted a unit on 07.12.2016; the date of
completion of the project was two years i.e. 07.12.2018, however, the
project got delayed, and the possession of the unit was handed over vide
offer of possession dated 11.11.2020, immediately thereafter conveyance
deed came to be executed on the same day. On specific query, learned
counsel for respondent does not dispute that the occupancy/completion
certificate (OC/CC) of the project was received subsequently on
12.01.2021.

It is further submitted that the National Green Tribunal, New Delhi (for
short NGT), vide order dated 06.11.2017, passed in Original Application
No.182 of 2017, on the statement made by the respondent, herein, that
since the environmental clearance certificate i1s pending consideration of
the competent authority and that the respondent would not raise any
constructions/execute the project without having obtained the
environmental certificate, the injunction order came to be passed. The

relevant portion of the NGT order is extracted herein below :

(g3

The learned counsel appearing for respondent No.4 & 5 submit
that they would not raise any construction or carry on any other activity
in the buildings which are under construction without first obtaining
Environmental Clearance now. He further states that Application for
obtaining Environmental Clearance has been filed and the same is
pending. We direct Ministry of Environment, Forest & Climate
Change/SEIAA to consider the said Application but definitely take into
consideration the illegalities committed in the constructions already

raised and how they propose to protect the environment concerned.

The Environmental Clearance, if granted, would be subject to

approval by Tribunal.

With the above direction, Original Application No.182 of 2017

stands disposed of without any order as to cost.”
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It is further submitted that the injunction order came to be vacated on
14.09.2018 on the respondent promoter receiving the environmental

clearance for the project.

We have carefully perused the order passed by the NGT, wherein, it has
been noted that a statement came to be made by the respondent herein
that they would not raise any construction or carry on any other activity
in the project which was under construction without first obtaining
environmental clearance. In other words, the injunction order came to be
passed for the reason that the respondents did not have the necessary
environmental clearance on the date of execution of the project in 2016.
On specific query, learned counsel for respondent submits that an
application for environmental clearance came to be filed on 15.07.2016,
which was pending and got delayed for one reason or the other, and
finally, the clearance came to be granted in the year 2018. It is thereafter
the injunction order passed by NGT came to be vacated. In the given
facts and circumstances, it is evident that the project came to be
launched/executed by the respondent without having the necessary
clearance/no objection certificates, in particular, environmental clearance.
In other words, respondent was at default in executing a project without
the necessary clearance which was pre-requisite for commencement of
the project. In view thereof, the respondent cannot take advantage of their
default to non-suit the appellant allottee for her entitlement to interest for

the period of injunction order.
Section 6 of Act 2016 is extracted :

“6. Extension of registration.-- The registration granted under
Section 5, may be extended by the Authority, on an application
made by the promoter due to force majeure, in such form and on
payment of such fee, as may be specified by regulations made by
the Authority:

Provided that, the Authority may in reasonable
circumstances, without default on the part of the promoter, based
on the facts of each case, and for reasons to be recorded in

writing, extend the registration granted to a project for such time
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as it considers necessary, which shall, in aggregate, not exceed a

period of one year:

Provided further that, no application for extension of
registration shall be rejected unless, the applicant has been given

an opportunity of being heard in the matter.

Explanation.-- For the purpose of this Section, the expression
"force majeure" shall mean a case of war, flood, drought, fire,
cyclone, earthquake or any other calamity caused by nature,

affecting the regular development of the real estate project. ”

Having due regard to the facts and circumstances, since the execution of
the project came to be commenced without having the requisite necessary
clearance including environmental clearance, the case of the respondent
would not fall under the first proviso to Section 6 as the respondent was

at default.

It is further submitted that pursuant to office order dated 18.08.2021,
issued by the UP RERA, granting additional extension of registration to
eligible projects to mitigate the impediments in the development of such
projects due to dislocations caused by Covid-19 pandemic. In view
thereof it is submitted that the respondents are entitled to a further period

of six months of moratorium for delay in completing the project.

On careful perusal of office order dated 18.08.2021, issued by
U.P.RERA, wherein, inter alia two proposals were considered for the
reliefs and concessions declaring period between 01.03.2020 and
31.12.2021 as period due to force majeure with no liabilities,
responsibilities and penalties under the Act either to the allottees or the
authority, secondly completion dates of the project, with their extended
dates, if any, ending on 01.03.2020 be automatically extended by one
year and nine months to December, 2021 and all liabilities,

responsibilities and penalties under the Act be deferred/not levied.

Taking the two proposals into consideration, Authority took the following

decision with a view to mitigate the impediments in the development of
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projects registered with the Authority and in furtherance of the objective
of the Act to facilitate delivery of the units allotted to the allottees :-

(1) The registration of the projects may be extended by one year as per
the provisions of the first proviso of Section 6 of the Act as per the
procedure laid down in this behalf. Further, to this, the Authority, with a
view to realize its mandate under the Act, may grant extension of
registration up to maximum period of 15 months in the NCR region and
12 months in the districts outside the NCR subject to following

conditions :

(a) Such an extension shall be granted on an application of the promoter
in the prescribed form E, as per section 6 of the Act and rule 7 of the

Rules.

(b) Such relaxation shall be granted in case of projects whose
registration, original or extended, is ending or has ended on a date not
later than 31.12.2021 if the Authority is satisfied, from the grounds and

justification given by the promoter in its application.

Learned counsel for the appellant allottee is not disputing that the
possession of unit and execution of conveyance deed was made on
11.11.2020, though OC/CC of the project came to be issued by the
competent authority on 12.01.2021. The appellant has not set up a case
that the project in which the Unit of the appellant was situated was
incomplete at the time of possession/sale deed. In the circumstances, the
appellant would be entitled to delay interest in handing over possession

until 11.11.2020 and not till the date of issuance of OC/CC.

Further, pursuant to the office order dated 18.08.2021 issued by
U.P.RERA, the respondent had since handed over possession/executed
the sale deed on 11.11.2020 i.e. during the period of covid pandemic, in
these circumstances a period of six months due to force majeure, as is
being claimed by the respondent, would have to be deducted from the
delayed period in handing over possession of the wunit. The
appellant/allottee, accordingly, will be entitled to interest on deposit
w.e.f. 07.12.2018 to 11.11.2020 minus/less six months due to covid

pandemic force majeure.
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Learned counsel for respondent further submits that since the appellant
had taken possession and the sale deed of the unit came to be executed on
11.11.2020, the appellant would not be entitled to interest for the reason
that appellant has forfeited her right to interest by not raising protest. It is
further submitted that the respondent authority vide office order dated
18.01.2021, on the recommendation of a Committee had resolved to offer
rebate on the escalated cost of the unit of the project being delayed in
view of NGT order. The respondent had resolved to offer rebate at
Rs. 1,00,000/- for 2 BHK category flats and at Rs.1,25,000/- for 3 BHK
category flats, in the event the allotment was made on or before
01.04.2019. The office order further mandates that in the event sale deeds
have been executed, in that event the allottees of their respective units
can make an application and take refund of the rebates on 2BHK/3BHK

units as the case may be.

In the afore noted background, learned counsel for respondent submits
that since the unit of the appellant came to be registered on 11.11.2020, it
is always open to the appellant to make an application pursuant to office
order dated 18.01.2021 and take the rebate. It is, therefore, urged that the
appellant is not entitled to any additional interest for delay of the project

as the allottees have been duly compensated.

The submission being made by the learned counsel for the respondent, on
face value, appears to be attractive, however, on close scrutiny lacks

merit.

Section 18 of Real Estate (Regulation and Development) Act, 2016 (for
short ‘Act, 2016”) has imposed a mandatory obligation upon the promoter
to pay interest for delay in handing over possession of the unit to the
allottee who has continued in the project, without the allottee having to
raise a demand. Proviso to Section 18(1) by implication creates a
statutory right in favour of the allottee to receive interest on deposit in a
delayed project, without making a demand, unlike an allottee who
withdraws from the delayed project has to make a demand for return of

deposit and interest.
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We are required to examine as to whether the right of the appellant to
interest under proviso to Section 18(1), on executing the sale deed of the

unit would stand extinguished/waived.

As per long title of Act 2016, the Act was enacted to establish RERA for
regulation and promotion of the real estate sector and, inter alia, to
protect the interest of consumers in the real estate sector. The Act 2016,
came to be notified on 14.05.2016 and Section Nos 3 to 19 came to be
notified subsequently on 01.05.2017.

Section 3 of Act 2016, mandates registration of real estate project with
the RERA, before inviting persons to purchase in any manner a plot,
apartment or building, as the case may be, in the project. It further
provided that a project that is ongoing on the date of commencement of
the Act 2016, promoter shall make an application to the Regulatory
Authority for the registration of its project within a period of three

months from the date of commencement of the Act.

It is not in dispute that the project floated by the appellant organisation
being an ongoing project had applied for registration which was duly
accorded 1n terms of Section 4 and Section 5 of Act 2016. Section 11,
inter alia, provides for regularly monitoring the day to day status of the

project.

Section 11 (4) provides that promoter is responsible for all obligations,
and functions under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per agreement for sale till the

conveyance of all the apartments to the allottees is executed.

Section 18 of Act 2016 provides for return of amount and compensation
if the promoter fails to complete or is unable to give possession of the
apartment/unit , inter alia, in accordance with the terms of the agreement
for sale, duly completed by the date specified therein. The promoter shall
be liable on the demand of the allottee, in case the allottee wishes to
withdraw from the project, to return the amount, received by him with
interest at such rate as may be prescribed. However, where the allottee
does not intend to withdraw from the project, he shall be paid by the
promoter, interest for every month delay till handing over the possession,

at such rate as may be prescribed. The allottee is not required to demand
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interest for the delay period, rather, a statutory obligation has been
imposed by the legislature upon the promoter to pay the interest to such
an allottee read with Section 11(4). The legislature by implication has
created a statutory right in favour of the allottee to interest for the delay
period and imposed a mandatory statutory obligation on the promoter to
honour its obligation to such an allottee who has not withdrawn from the

project by paying interest.

The proviso to Section 18(1) is an exception to the main provision.
Proviso is a clause in a statute by which a condition is introduced or a
stipulation or condition. The function of a proviso is to carve out an
exception or exclusion to the main provision which otherwise would have
been in the main Section. As such, the function of a proviso is to qualify
something or to exclude, something from what is provided in the
enactment which, but for the proviso, would be within the purview of the
enactment. [Refer : S.Sundaram Pillai Vs. V.R.Pattabiraman (1985) 1
SCC 591].

Section 18 (1) is extracted:

“(1) If the promoter fails to complete or is unable to give

possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for
sale or, as the case may be, duly completed by the date

specified therein, or

(b) due to discontinuance of his business as a developer
on account of suspension or revocation of the

registration under this Act or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice
to any other remedy available, to return the amount received
by him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided

under this Act:
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Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of the

possession, at such rate as may be prescribed.”

24.9 In the given facts, the appellant herein had not withdrawn from the
project and continued with the project which admittedly was delayed,
therefore, in terms of proviso to Section 18 (1) of Act 2016, promoter
was liable to pay interest for delay till handing over possession of the
unit. Section 18 (1), inter alia, confers an absolute right on the allottee
to delay interest. The right of an allottee to interest cannot be
curtailed/taken away by the promoter by entering into an agreement or
settlement. The execution of sale deed of the unit without protest by the
appellant would not waive the statutory obligation of the promoter to
pay interest. The expression employed by the legislature in proviso to
Section 18 1is ‘shall be paid by the promoter’, thereby making it
mandatory. The submission of the learned counsel for the respondent
that the appellant by executing the sale deed of the unit, without
protest, forfeited its right to interest, cannot be accepted for the reason
that the promoter would in that event insist and impose conditions viz
waiver of interest, as a condition precedent for handing over possession
of the unit. In the event any such condition is imposed by the promoter
by way of settlement/agreement/possession/sale deed, to waive its
obligation to pay interest to an allottee, such conditions would not bind
the allottee or take away his right to interest. The right to delay interest
in view of proviso to Section 18 (1) is a statutory right conferred upon

the allottee which cannot be waived or extinguished by the promoter.

24.10 On Act 2016, being notified, the terms and conditions of the
brochure/agreement, entered into between the promoter and the allottee
which is in teeth of the statutory provisions would not bind the allottee.
The Order/Rules/Procedure of the respondent, wherein it mandates that
in the event of delay of the project, the allottee would not be entitled to
any interest. The one sided clause of such Order/Rules/Procedure
would not bind the respondent allottee who has not withdrawn from the

project in view of proviso to Section 18, which confers an absolute
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right upon an allottee to receive interest in a delayed project at the rate
prescribed. The execution of the sale deed by the appellant without
raising protest would have no bearing to her entitlement to interest

under Section 18(1).

As per the provisions of Act 2016, a mandatory obligation has been
cast upon the promoter to handover possession of the unit to the allottee
within three months on receiving the OC/CC [Section 17(2)] and
thereafter execute the conveyance deed of the unit. In other words, the
allottee has to satisfy all the dues admissible to the promoter on
receiving the offer of possession, along with demand notice, of the unit.
Thereafter promoter shall execute the conveyance deed. It, therefore,
follows, that the demand notice, of the outstanding dues, if any, issued
by the promoter to the allottee would have to necessarily state the
quantum of money towards interest for the delay in handing over
possession is admissible to the allottee. The amount so computed by the
promoter for the delay period would have to be adjusted against the
outstanding dues, if any, of the allottee. In the event nothing is
outstanding against the allottee, the amount towards interest for the
delay has to be paid by the promoter to the allottee. In the event of
failure to comply/honour its obligation mandated under proviso to

Section 18(1), the promoter exposes itself for penal consequence under

Chapter VIII of Act 2016.

In the circumstances, the complaint of the respondent allottee before
learned Regulatory Authority was maintainable as the respondent
allottee was seeking interest for delay in handing over possession of the
apartment/unit in terms of Section 18 (1). The obligation to pay the
interest was on the promoter on the date of offer of possession/handing
over possession of the unit, as the case may be, which would not stand

waived due to execution of the sale deed/settlement.

The office order dated 18.01.2021 merely acknowledges the default of
the respondent for not having the environmental clearance certificate
before commencing the project. The NGT passed injunction order, as it
was admitted by the respondent, that they are awaiting environment

clearance for the project. In these circumstances the respondent had
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reduced/given rebate towards price escalation/cost for the delay in
completing the project. The rebate granted is towards cost of the units
and not delay interest on the deposit. The interest component on deposit
of a delayed project is different from the cost of the unit. The appellant
herein would be entitled to interest on the deposit and upon
computation, the amount of rebate admissible to the appellant can be

adjusted as the appellant has not claimed the rebate.

26. The appellant allottee shall be entitled to interest from 07.12.2018 to
11.11.2020 deducting the period of six months towards covid pandemic.
The respondent promoter would not be entitled to deduct the period lost
due to NGT order being in default. Question Nos.1 and 2 are answered

accordingly.
27.  Accordingly, the appeal is allowed by passing the following orders :

(1)  The impugned order dated 01.06.2022, passed by the Regulatory
Authority is set aside and quashed.

(1))  The appellant allottee shall be entitled to interest w.e.f. 07.12.2018
to 11.11.2020 deducting six months towards covid pandemic force
majeure.

(ii1)) The respondent to adjust the amount due and admissible to the
appellant pursuant to communication dated 27.08.2022 and pay the
balance within 45 days from the date this order is uploaded.

(iv) Cost of litigation is assessed at Rs.20,000/- to be paid by the
respondent to the appellant.
Dated : 07.02.2025

Irfan
(Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



