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Heard Sri Sachin Garg, learned counsel for the appellant and Sri Anand Kumar 

Srivastav, learned counsel for the respondent.  

The appeal has been filed by the appellant promoter assailing order dated 

09.01.2023, arising from complaint No. LKO162/05/94318/2022 (Mohammad 

Himayun Vs M/s Viraj Constructions Pvt. Ltd.) passed by learned Regulatory 

Authority, Lucknow (UP) under Section 31 of Real Estate (Regulation & 

Development) Act, 2016 (Act 2016) allowing complaint of the respondent 

allottee; directing to handover possession of the unit within 45 days, failing which 

refund the amount deposited by the allottee along with interest thereon.  

Learned counsel for the appellant, at the outset submits that the appellant is 

aggrieved by the first relief i.e. directing the promoter/appellant herein to 

handover possession. He further submits that appellant is not aggrieved by the 

second direction i.e. refund of deposited amount as the respondent allottee is no 

longer interested in the project. In this backdrop, it is submitted that appellant 

promoter has no objection in the event, the first relief is set aside and the amount 

deposited by the appellant promoter before this Tribunal in compliance of Section 

43 (5) of Act 2016 is released in favour of the respondent allottee. 



Learned counsel for the respondent submits that the respondent allottee is no 

longer interested in the project but seeks refund of the amount and would be 

satisfied in the event the amount deposited by appellant promoter before this 

Tribunal is released in his favour. 

In view thereof, appeal is allowed in part setting aside the impugned order to the 

extent directing possession of the unit to be handed over to the respondent.  

Registry/ Account Section are directed to take steps to transfer the amount 

deposited by the appellant promoter in compliance of Section 43 (5) of Act 2016 

in favour of RERA for further release to the respondent allottee.  

Income tax liability, if any, will be borne by the beneficiary.  
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