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Court-1 

The U. P. Real Estate Appellate Tribunal 
At Lucknow 

 
 
 
 
 
 
 

Sl. No.45 
Appeal No.297 of 2024 

Alok Pratap Singh.                                                                    …Appellant. 
Vs. 

Sanchar Nest Sahakari Awas Samiti Ltd.,  
through its Director and another.                                       …Respondents. 

------ 
 
Hon’ble Mr. Justice, Suneet Kumar, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 
Hon’ble Mr. Rameshwar Singh, Administrative Member. 

1. Heard Sri Saurabh Misra, learned counsel for the appellant allottee, 

Sri Abhishek Shukla, learned counsel for the respondent promoter 

and perused record. 

2. The appellant allottee, by the instant appeal, is raising challenge to 

the order dated 11.06.2024, passed by the Real Estate Regulatory 

Authority at Gautam Buddh Nagar (for short, the “Regulatory 

Authority”), in Complaint No.NCR145/09/113183/2023, “Alok 

Pratap Singh Vs. Sanchar Nest Sahakari Awas Samiti Ltd.", 

whereby, complaint of the appellant for refund, came to be rejected 

on the sole ground that the respondent promoter had paid the 

deposited amount. 

3. The appellant in the present appeal, seeks quashing of the 

impugned order and prays for refund of the entire deposited 

amount along with interest thereon. 

4. By the amendment application dated 12.04.2025, appellant has 

also challenged the communication dated 30.05.2023 alleged to 

have been issued by the respondent cancelling the unit/agreement 

for default. 
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5. The short questions that arise for consideration are:- 

(1) Whether cancellation letter dated 30.05.2023 was just 

and lawful, 

(2) Whether appellant is entitled to claim refund of entire 

deposit along with interest thereon for default of the 

respondent promoter, 

(3)       Whether respondent can raise a plea, at the stage of final 

hearing, that Rs.4,02,500/- paid by the appellant was 

wrongly reflected in respondent’s ledger. 

6. The facts and questions inter-se parties are not in dispute. 

              Question No.(1) 

7. The respondent promoter, is a Cooperative Society, registered 

under the Cooperative Societies Act, 1956, in the name and style, 

“Sanchar Nest Sahakari Awas Samiti”, Ghaziabad, Uttar Pradesh. 

8. The learned counsel for the respondent submits that appellant was 

inducted as member of the society on 02.03.2010, on depositing 

membership fee at Rs. 10,000/-. The members were required to 

deposit proportionate amount for purchase of land. It is submitted 

that respondent demanded on 02.03.2010 Rs. 5,57,000/- towards 

anticipated proportionate cost of land to be identified and 

purchased. The demand was not honoured by the appellant. The 

respondent society, thereafter, on 26.04.2010, entered into 

Memorandum of Understanding (MoU) with certain companies for 

purchase of land in Village Mehroli, Pargana Tehsil Sasna, District 

Ghaziabad. It is further submitted that between October, 2009 to 

October, 2010, members contributed Rs.13 crore for purchase of 

the land. It appears that the land subsequently became disputed and 

was not made available to the respondent society. Thereafter, on 

27.07.2012, the respondent purchased land at Wave City NH 24, 

Ghaziabad. The respondent society, thereafter, floated the project 

on the land after due approval from the Competent Authority.  
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9. It is urged that several demand letters came to be issued to the 

appellant for payment of outstanding dues towards land and the 

estimated cost price of the unit. It is not being disputed that on 

certain payments made by the appellant on 10.04.2018, followed 

by payment made on 29.06.2018, Unit No. B-1707 came to be 

allotted to the appellant on 01.07.2019.  

10. On query, learned counsel for the respondent informs that the 

project price was periodically escalated. Be that as it may, the 

respondent thereafter on 10.04.2018, issued a demand letter 

wherein, it was informed that cost of the unit has escalated to 

Rs.35,28,645/- i.e., a steep escalation at Rs.11,28,645/- over 

and above the basic sale price. It appears that the project got 

inordinately delayed. Thereafter, the date of completion of 

project came to be extended by the respondent on 30.06.2019 

and further extended on 30.12.2019. It is informed that 

occupancy/completion certificate (OC/CC) for Tower-B, 

wherein, the unit of the appellant is situated, came to be 

received from the competent authority on 25.09.2024 In other 

words, the project was highly delayed by over 11 years since 

the date of commencement of the project in 2013.  

11. It appears that appellant having regard to the delay of the 

project, stopped further payment. The respondent society 

issued demand notice on 02.02.2021 raising demand at 

Rs.7,05,389/- to be paid by the appellant, followed by another 

demand notice for the same amount which came to be issued 

on 25.03.2021. On 24.10.2021, further demand notice came to 

be issued at Rs.11,07,889/- to be paid by the appellant. It is 

informed that the demands included proportionate cost 

towards land of the project. 

12. Learned counsel for the appellant submits that in the month of 

June, 2022, i.e. after issuance of the notices, an amount at 

Rs.4,02,500/- came to be deposited by the appellant which is 
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reflected in the ledger of the respondent society, as well as, in 

the pre-possession letter and cancellation letter issued by the 

respondent.  

13. It is submitted by the learned counsel for the respondent that 

thereafter, notice/letter for pre-cancellation of membership was 

issued on 02.02.2021, followed by letter dated 25.03.2021 and 

letter dated 24.10.2021 respectively. Thereafter, again a fresh 

demand notice came to be issued on 26.02.2022, followed by pre-

possession letter dated 29.07.2022 and 30.05.2023. Thereafter, 

vide communication dated 30.05.2023, the membership, as well as, 

the unit/agreement came to be cancelled. It is submitted that 

appellant has admitted in para 4.11 of his complaint before RERA, 

that it was due to the illness of his mother in the year 2021, that he 

was unable to pay the balance amount and requested for restoration 

of the membership and the unit. It is urged that this fact has also 

been communicated by the appellant vide letter dated 06.07.2023.  

It is, thereafter, complaint came to be filed, before Regulatory 

Authority on 12.09.2023, inter alia, seeking a direction to set aside 

the cancellation of the unit and further, sought refund of the entire 

amount i.e. 18 percent interest.  

14. It is submitted that on 02.05.2025, the entire deposited amount 

came to be refunded by the respondent to the appellant, vide 

demand draft on 02.05.2024. In this backdrop, it is urged that after 

following due process of serving notices to the appellant, the unit 

came to be cancelled and thereafter, the entire amount came to 

refunded.  

15. Learned counsel appearing for the appellant submits that it is 

not being disputed that during pendency of complaint, the unit 

came to be further transferred to another member of the 

society by the respondent on cancelling the unit, in the month 

of March, 2024.  

16. It is further submitted that the learned Regulatory Authority on 

hearing rival submissions, reserved the order on 13.03.2024 
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directing the parties to submit written submissions within four 

weeks. 

17. It appears from the record that, thereafter, respondent, vide 

letter dated 02.05.2024, addressed to the learned Regulatory 

Authority, informed that they have refunded Rs.29,45,125/- to 

the appellant. Learned Regulatory Authority having regard to 

the averments made in the letter dated 02.05.2024, dismissed 

the complaint on the ground that since the deposited amount 

has been refunded on 04.04.2024, appellant ceases to be an 

allottee as defined under Section 2 (d) of the Real Estate 

(Regulation and Development) Act, 2016 (for short, ‘Act 

2016’). In other words, complaint of the appellant came to be 

rejected relying upon a communication, supplied by the 

respondent, behind the back of the appellant, without 

subjecting the appellant to notice. 

18. The onus to justify the cancellation order lies upon the 

promoter in terms of Section 11 (5) of the Act, 2016. It is not 

in dispute that the project was inordinately delayed for over 11 

years and the cost of the unit was also enhanced considerably 

(over 140 percent of the sale price). The respondent had issued 

demand notice dated 02.02.2021, 25.03.2021 and 24.10.2021. 

After issuing demand notice, appellant thereafter, deposited 

Rs.4,02,500/- in June, 2022 which is reflected from the 

documents of the respondent brought on record. Thereafter, 

pre-possession letter came to be issued by the respondent to 

the appellant on 29.07.2022, followed by, a further 

communication dated 10.09.2022. In other words, the earlier 

notices came to be waived by the respondent. However, 

thereafter, on 30.05.2023, the impugned cancellation letter 

came to be issued by the respondent cancelling the unit. 

19.        Section 11(5) of Act,2016 is extracted: 

             “11.   Functions and duties of promoter-  
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     (5)    The promoter may cancel the allotment only in terms of 
the agreement for sale: Provided that the allottee may 
approach the Authority for relief, if he is aggrieved by 
such cancellation and such cancellation is not in 
accordance with the terms of the agreement for sale, 
unilateral and without any sufficient cause.” 

20. The allottee upon cancellation of the allotment is not left 

remediless, the allottee, being an aggrieved person may assail 

the order by filing a complaint under Section 31 of Act 2016, 

alleging that the cancellation was without any sufficient cause. 

21. It is evident from the facts set up by the respondent promoter 

that no notice in terms of Rule 9.3 of the Rules, 2018, came to 

be issued calling upon the appellant to show cause as to why 

the agreement may not be cancelled upon waiver of earlier 

notices. Reliance on the earlier notices by the learned counsel 

for the respondent, does not help the respondent promoter as 

the said notices came to be waived/revoked having regard to 

the subsequent conduct of the respondent in accepting further 

deposit and issuing pre-possession letters of the unit.  

22.   Rules 9.1 and 9.3 of Uttar Pradesh Real Estate (Regulation 

and Development) (Agreement for Sale/Lease) Rules, 2018 

(In short, ‘Rules, 2018’) is extracted: 

“9.1 Subject to the Force Majeure clause, the Promoter shall be 
considered under a condition of Default, in the following 
events: 

(i) Promoter fails to provide ready to move in possession 
of the [Apartment/Plot] to the Allottee within the time 
period specified in Para 7.1 or fails to complete the 
Project within the stipulated time disclosed at the time 
of registration of the Project with the Authority. For 
the purpose of this Para, 'ready to move in possession' 
shall mean that the apartment shall be in a habitable 
condition which is complete in all respects including 
the provision of all specifications, amenities and 
facilities, as agreed to between the parties, and for 
which occupation certificate and completion 
certificate, as the case may be, has been issued by the 
competent authority; 
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(ii) Discontinuance of the Promoter's business as a 
developer on account of suspension or revocation of 
his registration under the provisions of the Act or the 
Rules or Regulations made thereunder.” 

“9.3 The Allottee shall be considered under a condition of 
Default, on the occurrence of the following events: 

(i) In case the Allottee fails to make payments for 2 (two) 
-consecutive demands made by the Promoter as per 
the Payment Plan annexed hereto, despite having been 
issued notice in that regard the Allottee shall be liable 
to pay interest to the promoter on the unpaid amount 
at the rate equal to MCLR (Marginal Cost of Lending 
Rate) on home loan of State Bank of India +1% unless 
provided otherwise under the Rules. The Promoter 
must not be in default to take this benefit; 

(ii) In case of Default by Allottee under the condition 
listed above continues for a period beyond 3 (three) 
consecutive months after notice from the Promoter in 
this regard, the Promoter may cancel the allotment of 
the [Apartment/Plot] in favour of the Allottee and 
refund the money paid to him by the Allottee by 
deducting the booking amount and the interest 
liabilities and this Agreement shall thereupon stand 
terminated. The Promoter must not be in default to 
take this benefit;  

 Provided that the Promoter shall intimate the 
Allottee about such termination at least thirty days 
prior to such termination.” 

23.     The appellant aggrieved by the cancellation, had issued legal 

notice dated 10.08.2023, to the respondent challenging the 

cancellation. Submission of the learned counsel for the 

respondent that the cancellation order was not tested by the 

learned Regulatory Authority and without returning any 

finding on the legality and validity of the cancellation order, 

the relief claimed by the appellant for refund and interest 

thereon cannot be acceded to. The submission on the face of 

record, lacks merit. Prima facie, learned counsel for the 

respondent was unable to justify the cancellation order being 

not preceded by any valid legal notice, calling upon the 

appellant to satisfy the demand in terms of Rules, 2018. The 
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earlier notices came to be waived by the respondent on 

accepting further payment thereafter from the appellant. 

24. Further, as per Rule 9.3 of Rules 2018, the unit/agreement 

could have been cancelled in case the appellant was in default. 

Further, respondent has to intimate the allottee at least thirty 

days prior to such termination. Respondent promoter must not 

be in default to take this benefit. On the date of cancellation of 

unit promoter was in default. In the given admitted facts, the 

project was inordinately delayed, therefore, it was open to the 

appellant not to pay any further amount towards the unit, until 

the project is in streamline with the construction milestones. 

The promoter cannot take advantage of his default by 

extracting money from the allottee for a delayed project. 

25. Further, learned Regulatory Authority committed an error, 

which is apparent on the face of record, by accepting a 

document from the respondent, behind the back of the 

appellant, and placing its judgment and order on the said 

communication, after the judgment came on the complaint to 

be reserved on 13.03.2024. Learned Regulatory Authority 

relying upon a subsequent communication, dated 02.05.2024, 

supplied by the respondent, addressed to the Regulatory 

Authority, the complaint came to be dismissed summarily, 

holding that appellant is not an allottee as the amount 

deposited, came to be refunded by the respondent. The 

appellant upon cancellation of unit/agreement, may have 

ceased to be an ‘allottee’ but continued to be an ‘aggrieved’ 

person. The complaint under Section 31 of Act, 2016, can be 

instituted by any aggrieved person and not by an allottee 

alone. [Section 11 (5)] 

26. The allottee is a person to whom a unit has been allotted, sold 

or otherwise transferred. The cancellation of allotment would 

terminate the agreement. The allottee, technically, ceases to be 
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an allottee of the cancelled unit, but is an ‘aggrieved person’, 

therefore, has a statutory right to challenge the cancellation 

before the Regulatory Authority alleging that such 

cancellation is not in accordance with the terms of the 

agreement, unilateral and without sufficient cause. The onus is 

upon the promoter to prima facie prove that the cancellation of 

the unit was for sufficient cause and that the promoter was not 

in default while cancelling the agreement/unit. 

27.         Section 31 of Act, 2016 is extracted: 

Section 31. Filing of complaints with the Authority or the 

Adjudicating Officer. 

“(1)      Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may 
be, for any violation or contravention of the 
provisions of this Act or the rules and regulations 
made thereunder, against any promoter, allottee or 
real estate agent, as the case may be.”  

28. In our opinion, the cancellation order dated 30.05.2023 is 

unjustified being in the teeth of the provisions of Rules, 2018. 

The complaint of the appellant was maintainable being an 

aggrieved person. Further, the impugned order has been 

passed in violation of principles of natural justice which goes 

to the root of the lis. Question No.(1) is accordingly 

answered.  

                Question No.(2) 

29. The appellant came to be inducted as a member of the society on 

02.03.2010. The society allotted to the appellant a 3 BHK unit 

bearing Unit No.B-1707, in the residential project. The sale 

consideration was assessed at Rs.24,00,000/- (rupees twenty four 

lakhs). Between 2010 to 2022, appellant deposited Rs.33,47,625/-. 

The project being an ongoing project, came to be duly registered 

with the Regulatory Authority on 08.08.2017. According to the 

information uploaded by the respondent society on RERA portal, 

the project was likely to be completed on or before 31.12.2018. 
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Further, the project had commenced on 01.05.2013 after approval 

of the layout map and on obtaining construction permit from the 

competent authority.  

30. Having regard to the decision of Hon’ble Supreme Court rendered 

in M/s. Fortune Infrastructure (Now known as M/s. Hicon 

Infrastructure) & Anr. Vs. Trevor D’Lima & others, (Civil 

Appeal No(s).3533-3534 of 2017), decided on 12.03.2018, the 

reasonable period to complete the project would be thirty-six 

months. It is informed that the project comprises of two towers 

and should have been completed by 01.05.2015. The 

declaration made by the respondent on RERA postal with 

regard to the completion date of the project, clearly 

demonstrates that the project is delayed.  

31. It is further not being disputed by the learned counsel for the 

respondent that interest was imposed upon the appellant for 

the default. It appears that after issuing demand notice and 

upon deposit of Rs.4,02,500/-, pre-possession letter dated 

29.07.2022 and 10.09.2022 respectively, came to be issued by 

the respondent, along with, a demand letter, wherein, a further 

demand at Rs.22,61,521/- was demanded. 

32. Learned counsel for the respondent informs that the demand is 

not towards interest but towards the price escalation of the 

construction cost.  

33.         It is evident from the facts on record that the appellant initially 

booked the unit in the year 2010 and was subsequently allotted 

the unit in 2019. The project commenced on 01.05.2013. In 

view of Fortune Infrastructure (supra), the reasonable time for 

completion of the project would be 01.05.2015 (36 months). 

The stipulated date for completion of the project was 

31.12.2018, duly declared by the respondent on RERA portal 

which was thereafter extended to 30.06.2019 and further 

extended to 30.12.2019. However, the occupancy /completion 
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certificate (OC/CC) in respect of Tower-B, wherein the 

appellant’s unit is situated, was obtained from the competent 

authority only on 25.09.2024.  

34. In view of the foregoing facts, it is clear that the project got 

inordinately delayed by over 11 years computed w.e.f. 

01.05.2015. Section 18(1) of the Act, 2016, automatically 

comes into operation where the promoter ‘fails to complete’ 

the project or is ‘unable to give possession’ of the unit within 

the stipulated period as promised by the promoter. The allottee 

is entitled to interest for the delayed period on his deposit. 

35.          Section 18 (1) of RERA Act, 2016 is extracted:  

“(1) If the promoter fails to complete or is unable to give 
possession of an apartment, plot or building,—  

(a) in accordance with the terms of the agreement for sale 
or, as the case may be, duly completed by the date 
specified therein; or 

(b) due to discontinuance of his business as a developer on 
account of suspension or revocation of the registration 
under this Act or for any other reason, he shall be liable 
on demand to the allottees, in case the allottee wishes 
to withdraw from the project, without prejudice to any 
other remedy available, to return the amount received 
by him in respect of that apartment, plot, building, as 
the case may be, with interest at such rate as may be 
prescribed in this behalf including compensation in the 
manner as provided under this Act:  

              Provided that where an allottee does not intend to 
withdraw from the project, he shall be paid, by the 
promoter, interest for every month of delay, till the 
handing over of the possession, at such rate as may be 
prescribed.”  

36.        Section 18 (1) of Act, 2016 casts an obligation upon the promoter to 

complete the project by the due promised date disclosed in any 

document be it allotment letter/agreement/broacher /prospectus. In 

the event of default of the promoter in honouring the contractual 

due date of completion, allottee in such an event is entitled to make 

either of the two choices mandated in Section 18(1) and the 
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proviso to Section 18(1). An allottee can choose to withdraw from 

the project, and on demand, promoter is liable to return the deposit 

received by him in respect of that apartment with interest at such 

rate, as may be prescribed, including compensation. In the event an 

allottee makes a choice to continue in the delayed project, he shall 

be paid by the promoter interest for every month of delay till 

handing over possession of the unit. In this present case, admittedly 

respondent/promotor failed to give possession of the unit within 3 

years from the date of commencement of the project, thus, the 

claim for refund of deposit with interest thereon, is legal and 

sustainable in eyes of law. The allottee under Section 18 (1) of Act, 

2016, is empowered to claim relief of refund of deposit and delay 

interest in the event the promotor fails to handover possession of 

the unit within the stipulated agreed date. The appellant would be 

entitled to refund of his entire deposit at Rs.33,47,625/- and 

interest thereon at MCLR +1 per cent. Question No.(2) is 

accordingly answered.  

             Question No.(3)  

37.      The respondent promoter, has contended that the amount at 

Rs.4,02,500/- reflected in the ledger is merely a typographical 

error. It is urged that no such sum was ever deposited by the 

appellant, nor, received by the respondent after issuing 

demand/cancellation notice. The argument made by 

respondent is misconceived and appears to be an afterthought 

to escape the liability. The documents brought on record by 

the respondent i.e. pre-possession notice, cancellation letter 

and the ledger of the unit, clearly record that appellant had 

deposited Rs.33,47,625/- towards the sale price of the unit. 

The respondent promoter cannot, at this stage, resile from 

admission of a fact, duly borne from their own record and 

communications. No further evidence is required to be 

furnished by the appellant on an admission of a fact by the 

promoter. In case, the said entry was a typographical error, it 
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ought to have been duly rectified at the earliest opportunity 

and not by way of argument at the stage of final hearing. If the 

argument of the respondent is accepted, it would enable the 

parties to conveniently disown documents or information 

averse to its case by merely labeling them as ‘typographical 

errors/mistake’. Thus, the plea raised by the respondent at the 

stage of final hearing, counter to their own record, cannot be 

accepted. The appellant has deposited Rs.33,47,625/- with the 

respondent. Question No.3 is accordingly answered.  

38. Having regard to the facts and circumstances of the case, the 

appeal is allowed by passing the following orders:- 

(i) The impugned order dated 11.06.2024 passed by the Real 

Estate Regulatory Authority at Gautam Buddh Nagar, in 

Complaint No. NCR145/09/113183/2023, “Alok Pratap 

Singh Vs. Sanchar Nest Sahakari Awas Samiti Ltd.", is set 

aside and quashed. 

(ii) The respondent shall refund the balance deposit at 

Rs.4,02,500/- and pay the interest thereon at the MCLR plus 

1% till the date of payment. The amount to be paid within 45 

days from the date order is uploaded. 

(iii) The respondent is directed to pay interest at MCLR+1% on 

Rs.29,45,125/- till the date of refund (02.05.2024) to be 

made to the appellant. The payment to be made within 45 

days from date the order is uploaded, failing which appellant 

would be entitled to interest at the same rate on the 

computed sum of money till the date of payment. 

(iv) No orders as to costs.   

 

   (Rameshwar Singh )     (Sanjai Khare)     (Suneet Kumar) 
Date:25.03.2026 
RajneeshPS) 


