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l.

Heard Sri Siddharth Vikram Asthana, learned counsel for appellant
promoter and Smt. Shuchita Singh, learned counsel for respondent

allottee.

The appellant/promoter by the instant appeal is raising challenge to the
judgment and order dated 21.10.2019, passed by the Adjudicating Officer
of UP.RERA at Gautam Budh Nagar, in Complaint
No.ADJ/NCR145/05/1107/2019, directing appellant promoter to pay
delay interest towards compensation w.e.f. 01.5.2017 to 29.12.2017 on
the deposited amount at Rs.33,27,773/- at MCLR+1%. Further direction
was issued to pay compensation at Rs.10,000/- towards mental

harassment and Rs.10,000/- towards litigation expenses.

Learned counsel for appellant, at the outset, submits that in view of the
decision rendered by the Hon’ble Supreme Court in the case of M/s
Newtech Promoters and Developers Pvt.Ltd. Vs. State of U.P. and
others, 2021 SCC Online SC, 1044, the Adjudicating Officer would lack
inherent jurisdiction in granting interest for a delayed project. He further
submits that the forum for seeking the relief was before the Regulatory

Authority.



The sole question that arises for consideration is as to whether the learned
Adjudicating Officer would have inherent jurisdiction to grant delay
interest in terms of Section 18(1) of the Act towards compensation, and/
or, in the alternative, whether the project is delayed for which the

appellant promoter was bound to pay the delay interest.

The facts, inter se, parties are not in dispute. The respondent allottee filed
an application for a flat bearing no. B-403, Tower B on 4™ floor,
admeasuring super area 1299 sq.fts. (for short, unit) in the project “21%
Milestone Residency”, at NH-58 Ghaziabad. The provisional allotment
letter came to be issued on 31.03.2011. The cost of the unit was at
Rs.34,58,065/-, against which respondent allottee  deposited
Rs.33,27,773/-. As per terms of the agreement, possession of the unit was
to be handed over within 24 months from the date of allotment i.e. on or
before 31.03.2013. The project got inordinately delayed, the completion
certificate (CC) of the project came to be issued by the competent
authority (Ghaziabad Development Authority) on 27.12.2017. The
appellant vide communication dated 29.12.2017, made an offer of
possession of the unit, thereafter, conveyance deed came to be executed
on 12.01.2018. It is not in dispute that the Real Estate Project of the
appellant came to be registered as an ongoing project with UP RERA in
May, 2017.

The respondent allottee, being aggrieved that delay interest till handing
over possession of the unit was not paid by the appellant promoter at the
time of offer of possession/settlement of accounts, appellant was
constrained to institute a complaint on 26.05.2019, under Section 31 of
the Act before UP RERA praying for delay interest and compensation.
The complaint came to be registered as bearing no.
NCR145/05/1107/2019. U.P.RERA, having been misled by the prayer for
delay compensation transferred the complaint on 24.07.2019 to the
Adjudicating Officer. It is thereafter the Adjudicating Officer passed the
impugned order after considering the objections of the appellant. In this
backdrop, learned counsel appearing for respondent allottee submits that
the UP RERA committed an error, for no fault of the allottee, by

transferring the complaint which was instituted before the forum having
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jurisdiction. The respondent allottee at this stage cannot be made to suffer

due to the default of the promoter.

Learned counsel for appellant submits that there is no fault on the part of
the appellant in completing the project beyond the due declared date 1.e.
March, 2013. It is submitted that the circumstances were beyond their
control, therefore, project could not be completed within the stipulated
time. It is further submitted that layout plan of the project came to be
sanctioned by Ghaziabad Development Authority on 12.03.2010 for 252
units. It appears, thereafter, appellant promoter purchased additional floor
area ratio (FAR) to raise additional units i.e. 336 units. The appellant
submitted a revised drawing to Ghaziabad Development Authority in
2012 for compounding and purchase of the additional FAR. The
Ghaziabad Development Authority issued a notice on 02.03.2013
rejecting the drawing submitted by the appellant and constructions of the
project came to stop/sealed by Ghaziabad Development Authority.
Subsequently, the plan/map was approved on 07.09.2016 upon deposit of
compounding fee and on a deed executed by the appellant to relinquish

1362 sqm. of the land/plot for road widening of National Highway-58.
Thereafter, CC came to be i1ssued on 27.12.2017.

Learned counsel for appellant submits that the map for compounding of
the project upon purchase of additional FAR was submitted on
18.12.2013. Learned counsel for appellant further submits that on
22.02.2014 map was finally approved with certain conditions, including
deposit of compounding fee. It appears that the compounding fee and
other conditions were complied by the appellant only in the year 2016.
Consequently, construction permit of the revised map came to be issued
by the Ghaziabad Development Authority on 07.09.2016. In this
backdrop, learned counsel for appellant submits that the appellant could
not be held responsible for the delay. Ghaziabad Development Authority,
thereafter issued the permit for construction in September, 2016. It is,
therefore, submitted that the period of delay in issuing the permit to

construct be waived being force majeure.

The submission lacks merit, on the admitted facts pleaded by the

appellant promoter. It is not in dispute that the map for compounding
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came to be sanctioned on 22.02.2014 after being submitted by the
appellant on 18.12.2013. The appellant failed to comply with the terms
and conditions i.e. deposit of compounding fee and other charges which
was exclusively within the domain of the appellant to comply. The
appellant was not prohibited from complying the conditions by the
development authority. The appellant upon satisfying the conditions, the
permit for construction came to be issued on 07.09.2016. The delay, if
any, in commencing the construction is due to the fault of the appellant
promoter and would not fall within the expression force majeure to

condone the period.

Learned counsel for appellant, on being confronted that the appellant as
per the terms and conditions of the agreement is entitled to pay interest to
the respondent from March 2013, till the date of offer of possession i.e.
29.12.2017, learned counsel for appellant fairly submits that in view of
proviso to Section 18(1) of the Act, the amount towards delay interest
was due and admissible to the respondent allottee on the date of offer of

possession which was withheld/not paid by the appellant.

Learned counsel for respondent submits that though respondent allottee is
entitled for delay interest but having regard to the fact that respondent is
suffering from terminal illness (cancer) and is at the fag end of her life,
therefore, the respondent would not like to further litigate on the issue.

This /is may be decided on admitted facts.

In the given facts, admittedly respondent-allottee had not withdrawn from
the project and continued with the delayed project. In terms of proviso to
Section 18(1) of the Act 2016, promoter was liable to pay interest for
delay till handing over possession of the unit. Legislature has imposed an
obligation upon the promoter to pay the delay interest without the allottee
having to raise a demand to that effect. The proviso to Section 18(1),
inter alia, confers an absolute right on an allottee to receive delay interest
from the promoter, the right cannot be curtailed/taken away by the
promoter, nor, the promoter can insist that the allottee should in the first
instance file a complaint for delay interest. The allottee on taking
possession of the unit would not waive the statutory obligation cast upon

the appellant-promoter to pay interest to the allottee which fell due on the
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date of settlement of accounts. The expression ‘shall” makes the proviso
to Section 18(1) mandatory. In the circumstances, the allottee cannot be
relegated to claim interest till handing over possession of the unit on the
plea that the appellant promoter denies to commit itself to fulfill its
obligation to pay interest which is not being disputed. The amount
towards delay interest fell due on the date of offer of possession of the
unit, when the accounts are finally settled. Further, the appellant does not
dispute on its own pleadings that allottee would be entitled to delay
interest w.e.f. 01.04.2013 till the date of offer of possession i.e.
28.12.2017.

Since the period of delay in completing the project and offer of
possession of the unit is not being disputed by the appellant, accordingly,
no purpose would be served in relegating the parties to the appropriate
forum for delay interest for the very same period in view of Sub Section
(6) of Section 44, read with, Sub Section (1) of Section 53 of the Act. The

relevant provisions are extracted:

“Section 44. Application for settlement of disputes and appeals

to Appellate Tribunal.

(6) The Appellate Tribunal may, for the purpose of examining the
legality or propriety or correctness of any order or decision of the
Authority or the adjudicating officer, on its own motion or
otherwise, call for the records relevant to deposing of such

appeal and make such orders as it thinks fit.”
“Section 53 — Powers of Tribunal.—

(1) The Appellate Tribunal shall not be bound by the procedure
laid by the Code of Civil Procedure, 1908 (5 of 1908) but shall be
guided by the principles of natural justice...”

The power to examine the legality and propriety or correctness of any
order of the Authority or Adjudicating Officer, the Tribunal may on its
own motion or otherwise, dispose of the appeal and make such orders as
it thinks fit. In other words, legislature has conferred an inherent power

to, inter alia, conclude this /is, inter se, parties on admitted facts.

Accordingly, the question is answered.
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Having due regard to the facts, circumstances and the reasons assigned

herein above, the appeal is disposed of on consent by passing the

following orders :

(1)

(i)

(iii)

(iv)

The impugned order dated 21.10.2019, passed by the Adjudicating
Officer of U.P.RERA is set aside and quashed for want of
jurisdiction.

The respondent allottee shall be entitled to interest in terms of
Section 18(1) of the Act w.e.f. 01.04.2013 till 28.12.2017 on the
deposit at Rs.33,27,773/- along with interest thereon at the rate
MCLR+1% till the date of payment.

Cost of litigation is assessed at Rs.25,000/- to be paid by the
appellant promoter to the respondent allottee.

The aforenoted amounts to be paid by the appellant promoter to the
respondent allottee within 45 days from the date of this order is
uploaded on the portal.

Dated : 01.08.2025 (Devindar Singh Chaudhry)  (Suneet Kumar)

Irfan



