BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No. 336 OF 2021
Akhilesh Kumar Yadav Appellant.
Vs.
Mahaluxmi Built Tech Ltd. ......... Respondents.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr.Rameshwar Singh, Administrative Member.

1. Heard Sri Maneesh Kumar Singh, learned counsel for appellant. No one

has put in appearance on behalf of respondent.

2. Delay in filing the appeal came to be condoned vide order dated
18.11.2021. Thereafter vide order dated 19.09.2023, opportunity to file

objection by respondent was closed.

3. The brief controversy in the instant appeal is that the complaint of the
appellant before the RERA Authority came to be decreed vide order
dated 05.03.2019, inter alia, providing that in the event the respondent
fails to deliver possession by June, 2019, the appellant would be entitled
to refund of his entire amount along with admissible interest thereon. It
is informed that the respondent has not filed appeal assailing the order
dated 05.03.2019. Thereafter, the appellant filed an execution petition
before the RERA Authority under Section 63 of the RERA Act for
executing the order dated 05.03.2019. The Authority by the impugned
order dated 20.11.2020 dismissed the execution proceedings by
recording therein that since the electrical certificate, fire safety
certificate, structural certificate and lift installation certificate have been

provided to the promoter, therefore, there is no occasion for initiating



and continuing the proceedings under Section 63 of the RERA Act.
Accordingly, the proceedings came to be dropped.

4.  Learned counsel for appellant submits that the executing Authority has
committed grave illegality as it was not open to the Authority to go

beyond the decree and adjudicate the matter on merit.

5. The facts that was raised by the respondent before the executing
authority could have been raised by filing an appeal. Since no appeal
was preferred against the order dated 05.03.2019, the decree ought to

have been executed as it attained finality.

6. In support of his submissions, learned counsel for appellant has placed
reliance of a decision of this Tribunal dated 24.04.2023 in Appeal
No.858 of 2020 (Rajesh Khanna Vs. Real Estate Regulatory Authority,
Gautam Budh Nagar, U.P.).

7. We find merit in the submissions of learned counsel for appellant. In
our opinion, the executing Authority has committed an error of law in
not executing the order/decree, which attained finality. It is not the case
of respondent that the decree could not have been executed being nullity

in the eye of law.

8. In view of the above circumstances, the appeal is allowed. The
impugned order dated 20.11.2020, passed by the executing Authority is
set aside. The execution case bearing complaint no.5201810906 is
restored to its original number and file. The executing Authority shall
proceed with the execution proceedings and conclude it expeditiously,
preferably, within a period of 3 months from the date of producing
certified copy of this order by the appellant, provided there is no other

impediment.

Dated: 16.10.2024
Irfan (Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



