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The Present Appeal has been filed assailing the 00072der dated
15.092020 passed by the U.P. Real Estate Regulatory Authority,
(Adjudicating Officer)-Court, Gautambudh Nagar whereby the complaint of
appellant being Complaint No.ADJ/NCR144/03/52043/2020 (Nilesh
Gunjan. Vs. M/s. JKG Construction Pvt. Ltd., New Delhi.), has been rejected
on the ground that there has been no delay in delivering the possession to the

complainant hence, the complainant has no right to get any compensation.
The facts of the present case available on record, are:-

That the impugned judgment and order dated 15.09.2020 passed by the U.P.
Real Estate Regulatory Authority, (Adjudicating Officer)-Court, Gautambudh
Nagar is full of conjectures and surmises. Hon'ble Court willfully ignored the
facts of the case mentioned in on-line complaint and during arguments also
that mnitial Flat No. 1205 in C1 Tower was booked in the project of the
Respondent on 04 Aug 2014 and 95% payment had already been made to
Respondent by Mar 2016 but possession was not given and later on
Respondent forced him to switch over his booking in Tower B1 since

Respondent was unable to complete C1 Tower in time.

The impugned judgment and order dated: 15.09.2020 is an illegal order and
was passed by U.P. Real Estate Regulatory Authority, (Adjudicating Officer),
Gautambudh Nagar without application of mind. Honble Court failed to take
notice of this fact that under forced circumstances created by Respondent
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switch over the flat booking from C1/1205 to vacant flat B1/1402 taken place
and it was not new booking. All payments made for C1/1205 were adjusted in
total cost of flat B1/1204 and so the Bank loan was also regularized on
submission of NOC by Respondent.

That U.P. Real Estate Regulatory Authority, (Adjudicating Officer),
Gautambudh Nagar has passed the judgment and order dated:
15.09.2020 without giving opportunity to Complainant to file his
written statement/ rejoinder in details with annexures of relevant
documents since uploading of document system was
malfunctioning at that time and this fact was placed before Court

during proceeding on 26.08.2020.

That while passing the aforesaid impugned judgment and order
dated: 15.09.2020, RERA E-Court, (Adjudicating Officer) failed to
consider the violation of RER Act 2016 provision enumerated in
model Builder Buyer Agreement regarding mentioning of specific
date of handing over possession of the units booked. In the
Allotment Letters issued by Respondent for Unit C1/1205 and
B1/1402 the date of handing over possession is not mentioned and
vide clause 10 of Allotment Letter it is mentioned that construction

of complex is likely to be completed as early as possible.

That vide aforesaid impugned judgment and order dated:
15.09.2020, RERA E-Court, (Adjudicating Officer) has illegally
dismissed the compliant relying on false grounds of force-majeure
mentioned by Respondent. It is worthwhile to mention that factors
claimed by Respondent in his defense of force-majeure does not
conform to the factors mentioned in the RERA Act-2016 section-
06. UPRERA in various judgments passed against Respondent in
same project and in similar circumstances disregarding claim of
Respondent for delay of project on factors of force majeure.
Therefore, the dismissal of complainant's case is liable to be set

aside by this Hon'ble Court.

That the complainant preferred construction linked flexi payment

plan in the project of opposite party subsequent to which Unit



2.7

2.8

€)

No.B-1/1402 in JKG Palm Phase-1, Gautambudh Nagar was
allotted to complainant. The area of aforesaid Unit is 1185 sq.ft.
and total cost of the Unit is Rs. 38,81,500/-. The opposite party had
given the allotment letter dated: 14.08.2014 with Flexi Payment
Plan which is clear from the perusal of allotment letter dated:
14.08.2014 and payment plan. It is submitted that in the cases
where no specific date of completion of project is mentioned
Hon'ble Supreme Court of India in Civil Appeal No. 3533-
3534/2017 (M/s Fortune Infrastructures & Another Vs. Travor
Delima) ruled to count maximum 03 years period for completion.
As such Hon'ble Court should have consider this ruling and should
have passed order to pay delay compensation after 03 years from
initial booking i.e. Sep 2014. So, the opposite party had committed
grave deficiency in service and adopted unfair trade practice. On
this ground alone the impugned judgment and order dated:

15.09.2020 1s liable to be set aside.

That while passing the aforesaid judgment and order dated:
15.09.2020 RERA e-Court, (Adjudicating Officer) has failed to
consider that Respondent has already admitted the launch of
project in 2010 and construction started in 2011 then on what
grounds declaration of Respondent in RERA registration for start
of project is relied from 14.05.2015. In the recent judgment
Hon'ble Supreme Court in the matter of M/s Imperia Structures
Limited Vs. Anil Patni and Another Civil Appeal No. 3581-
3590/2020 and 3591/2020 has ruled that the period of allotment of
a flat to a Home Buyer has to be considered from the date of
Builder Buyer Agreement and not from the date of registration of

the project under RERA Act 2016.

That RERA E-Court, (Adjudicating Officer) did not take cognizance
of offer of possession on the grounds of alleged temporary CC/OC
issued by GNIDA on 27.06.2019 wherein major work of STP and
electric wiring etc. is shown incomplete and directed Respondent
to complete in 18 months. In this regard Judgment of Delhi High
Court O.M.P. 633/2020 in matter M/s EMAAR MGF Construction
Pvt Ltd. V/S Delhi Development Authority wherein the appeal to
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revoke Bank Guarantee claimed on grounds of temporary CC/OC
issued by DDA during emergent situation of Commonwealth

Games was dismissed.

That it is also relevant to submit here that the U.P. Real Estate
Regulatory Authority, (Adjudicating Officer) Court, Gautambudh
Nagar has wrongly passed that complainant is not entitled for
compensation whereas it is very clear that opposite party has failed
to give possession in time of his initial unit booked in Sep 2014
and 95% payment paid in time as a result of which Respondent

forced him to opt an alternative unit in 2017.

That in view of the aforesaid facts and reasons, the impugned
judgment and order dated 15.09.2020 needs to be set aside by this
Hon'ble Appellate Court.

The appellant has taken grounds to support his submissions as

under:-

Because the Judgment and Order dated 15.09.2020 passed by the
U.P. Real Estate Regulatory Authority, E-Court-3, (Adjudicating
Officer), Gautam Budh Nagar is erroneous based on surmises and

conjectures as such is legally perverse.

Because no opportunity of hearing was afforded to the appellant

prior passing of the Judgment impugned.

Because the concerned authority below has erred both on facts and

law while passing the order impugned.

Because the learned Authority below has committed a manifest
error of law by disbelieving the version put forth by the appellant
in his complaint and has passed the judgment impugned relying on

the averments made by the respondents.

Because the appellant was not afforded any opportunity to rebut

the averments made by the respondents in their objection.

Because the respondent company has failed deliver the possession

of the flat within time without any reasonable ground.
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(2) Because the learned authority below has completely ignored the
fact that against the same company and the same project in
Complaint Case No. NCR-144/ 06/1148/2019 (Ajeet Kumar
Srivastava and 25 others) judgment was passed on 24.01.2020

against the respondent company.

(h) Because learned Authority below has also ignored the fact that the
appellant has deposited 95% payment of the total consideration
upto 2015.

(1) Because the respondent company is listed as defaulter in the portal

list of GNIDA (Greater Noida Industrial Development Authority).

() Because till date the respondent company has failed to obtain
Completion Certificate, Occupancy Certificate and the Electricity
Department has not issued any permanent electricity connection as

per the sanctioned load.

(k) Because the appellant is legally entitled for delay penalty with

compensation from June 2016 till date.

(1) Because the learned Authority below has completely ignored the
provisions of the Real Estate (Regulation & Development) Act,
2016.

4. The appellant has prayed for the following reliefs in the appeal:-

(i) To set aside the impugned judgment and order dated
15.09.2020 passed in complaint case no.
ADJ/NCR144/03/52043/2020 (Nilesh Gunjan Vs. M/s JKG
Construction Pvt. Ltd..)

(i1) To direct the opposite party to give delay compensation

from date of his initial booking in Sep 2014 to till date.

(i11) To pass any other order which this Hon'ble Court deems fit

and proper in the interest of justice.

5. The respondent has filed following objections denying the

contentions of the appellant:-
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That the appeal filed on behalf of the Appellant is false, frivolous,
contradictory and evasive and no illegality has been done by the
Learned Adjudicating officer while passing the impugned order dated
15.09.2020. The contentions of the appellant are denied in entirety
and if the Respondent despite its best effort inadvertently fails to
rebut and reply to any part and portion of the said Appeal then same

shall not be deemed to have been admitted.

That at the time of filing online complaint on the RERA portal, ample
amount of space is given to the complainant to upload all the
necessary and relevant documents in support of his/her complaint.
The Ld. Authority has passed the impugned order after considering
all the facts and circumstances of the case and after proper application
of mind. Further, the Appellant had filed the complaint for unit no.
B1-1402, 14th Floor, Block no. B-1 admeasuring 1765 sq/ft having
total sale consideration of Rs 59,56,875/- in the said JKG Palm Court.
For the said unit, the allotment letter was signed and executed

between the parties on 06.01.2017.

Respondent has further stated that the appellant was not compelled to
change his unit but he himself had applied for change of his unit from
C1-1205 to B1-1402 requesting for a bigger size of flat. A letter dated
21 March 2017 was issued by the respondent to the same extent and

the same has been annexed by the appellant himself in the appeal.

That the learned Adjudicating officer has properly applied its mind
and thereafter, passed the impugned order. The order passed by the
Learned Adjudicating officer is correct, legal and in accordance with

law.

The concerned authorities in the month of May 2019 and the
temporary  occupancy certificate was accorded to the
respondent/builder on 27.06.2019. Immediately after temporary
occupancy certificate was received by the builder/respondent,
possession was offered to all the flat allottees of Phase-I as per Clause
12 of the allotment letter including the appellant. Even after the offer
of possession letter was served upon the appellant, he has failed to

take possession of his allotted unit and with mala fide intentions, filed
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the complaint before Ld. Authority and now, this appeal before this
Hon'ble Tribunal on false and frivolous grounds with sole intention of

escaping from the liability of making the balance payment.

The respondent is a private limited company incorporated under
Company Act 1956 having its registered office at 8 - 24 YojnaVihar
Delhi — 110092 and is primarily engaged in the business of
development of real estate projects in Delhi NCR. The Greater Noida
Industrial Development Authority had allotted plot number GH/1-D,
Sector 16C, Greater Noida West, UP admeasuring 20914 square
meters to the respondent company in the year 2010, whereupon the
respondent company had launched multi-storey group housing project
under the name and style of JKG Palm Court comprising of 880
flats/units of different sizes and has allotted flats to different allottees
at different rates according to the location of the flats its size etc. The
said project is being developed in two different phases where in
phase-I comprises of 532 flats and phase-II has 348 flats. The

construction of the society was commenced in the year 2010 itself.

The appellant had made an application to the respondent builder
herein for allotment of a flat/ unit number 1402, 14th floor, Block
number Bl admeasuring 1765 sq. ft. having total sale consideration
of Rupees 59,56,875/- in the said JKG palm court which was
scheduled to be handed over to the allottees including the appellant
after the completion of the project. Pursuant to aforesaid application,
an agreement being allotment letter dated 06th January 2017 was
executed by and between the appellant and respondent. It is however
pertinent to mention here that the construction of the society from its
inception in the year 2011 itself was continuously hindered by
different unavoidable circumstances and the first of such hindrance
was caused due to farmers unrest in the Noida/Greater Noida for
enhancement of compensation which was subsequently resolved after
the verdict of the Hon'ble High Court of Allahabad in a Writ Petition
being W.P (C.) No.37443 of 2011 whereby the farmers were given
enhanced compensation. However, due to this said unrest, the
construction of all the projects which were going on in the area of

Noida and greater Noida were disrupted and were stalled for more



5.8

59

5.10

(8)

than one year. The Hon'ble High Court had stayed the operation of
master plan 2021 in the said writ petition as a result of which the
Greater Noida Authority had directed all the builders to stop their
construction work as a result of which the construction work was
stopped vide letter dated 25th October 2011. The said restriction
continued until 27th August 2012 when Noida authority had lifted the

ban on construction.

The construction work was again stopped after the Greater Noida
Authority had dug up the entire approach road which connected the
work site of the JKG palm court in the month of December 2016 for
laying sewer pipelines which hindered the entire construction work
for more than a year. During this time, the respondent builder had
made several representations and complaints to the Noida authority
on different occasions and finally in the month of January 2018 the
approach road was reconstructed by the respondent himself and the
construction work in the said project was restarted in January 2018
after a lapse of more than one year after the construction was stopped

under court orders earlier.

The respondent further submitted that the Noida Authority has vide
GO no.Greno/BRS/2020/785 dated 03.03.2020 declared that Zero
Period benefit will be granted to projects who qualify in the criteria
prescribed therein and the Respondent herein is covered by the said
GO. Since 1it's commencement, the construction work of the
respondent society was also suspended several times due to the orders
passed by National Green Tribunal from time to time which imposed
ban on construction sites in Delhi-NCR which in turn delayed the

construction of the group housing society even further.

The respondent has further submitted that every time the work is
stopped at the construction site due to any reason whatsoever, the
entire project is adversely delayed as construction of a real state
project at such a large scale involves running of machinery, constant
supply of raw material along with unhindered supply of Labour and if
the said work is stopped even for a week it takes much longer time

approximately one month to mobilize all the relevant workforce, re-
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establish supply chain of raw materials, plant, machinery etc.
Therefore, every time the construction work is stopped it is likely to
cause a rippling effect which pushes its deadline even further. The
construction of this said project was hindered and stored on several
occasions due to circumstances which were beyond the control of the
builder and cause the delay in completion of the said project. The
circumstances mentioned herein above causing the delay in
construction of this said project are included in the force majeure
clause which is enshrined in Clause 10 of the allotment letter which is
duly signed by the complainant. The said  clause is reiterated as

under-

"the construction of the complex is likely to be completed
as early as possible, subject however, to force majeure
circumstances, regular and timely payment by the allottees,
availability of building materials etc. change of laws by
government/local authorities etc. No claim by way of
damages, compensation shall lie against the builder in case
of delay in handing over the possession on account of the

aforesaid reasons or any other reason beyond the control of
the builder."

The respondent has further submitted that after the Real Estate
(Regulation and Development) Act 2016 was notified, the project
namely JKG Palm Court was registered under the said Act and
deadline for completion of phase-I of the said project was fixed as
30th June 2019. After the construction work of phase-I was
completed within deadline as mentioned on the RERA portal, the
respondent applied for occupancy certificate with the concerned
authorities in the month of May 2019 and the temporary occupancy
certificate was accorded to the respondent/builder on 27.06.2019.
Thereafter, immediately the offer of possession was made to all the
flat allottees of phase-I as per clause 12 of the allotment letter
including the appellant herein and requested them to come and take
possession of their respective units after making balance payments. In
pursuance of the offer of possession made by the respondent herein,
several families have already taken possession of the respective
flats/units and have also started residing in the said society but the
complainant/appellant herein did not come forward to take possession

of the unit allotted to him.
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The respondent has further submitted that the delay in taking the
possession is deliberately being made by the appellant with the
intention to harass the respondent and extort money from the builder
who has timely completed the project and has also offered the
possession to the appellant. In the light of the same, it can be said that
there is no delay on the part of the respondent and therefore it is not
liable to make any delay payment or compensation on any ground
whatsoever to the appellant. It is necessary to mention here that the
construction of the said project is directly linked with the payment of
the instalments by the flat buyers and if the flat buyers commit a
default in making payment of their instalments or pay their

instalments after delay, the project is also likely to be delayed.

The respondent has further submitted that despite of the fact that the
offer of possession was already sent to him, the appellant approached
learned Adjudicating officer with unclean hands with the sole motive
of escaping from the liability of making the balance payment. It is
most respectfully submitted that the Greater Noida Authority has
even granted permission to the respondent for executing sublease
deeds in favour of its allottees of phase-I and now, the delay is being
caused on the part of the appellant who is trying to put undue pressure
on the respondent and is trying to seek waiver on delay payment by
filing false and frivolous complaint and appeal before Ld. Authority
and this Hon'ble Tribunal.

The respondent has further submitted that Clause 12 of the allotment
letter deals with provision of fit out period and Clause 15 provides
that if the possession of the flat is not taken by the allottee within two
months from the date of expiry of fit out period, his allotment is liable
to be cancelled. Therefore, it is apparent that complainant/appellant is
in material breach of the terms and conditions of the allotment letter
himself and is liable to compensate the respondent for delay in taking
over the possession of the allotted unit. The respondent is nowhere at
fault but the appellant who has failed to take the possession even
when the possession has been offered to the appellant after obtaining

completion certificate.
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The respondent has further submitted that the appellant had made an
application to the respondent builder herein for allotment of a flat/
unit number 1402, 14th floor, Block number B1 admeasuring 1765
sqft having total sale consideration of Rupees 59,56,875/- in the said
JKG palm court which was scheduled to be handed over to the
allottees including the appellant after the completion of the project.
Pursuant to aforesaid application, an agreement being allotment letter
dated 06th January 2017 was executed by and between the appellant
and respondent. Furthermore, the construction work of phase-I was
completed within deadline as mentioned on the RERA portal, the
respondent applied for occupancy certificate with the concerned
authorities in the month of May 2019 and the temporary occupancy
certificate was accorded to the respondent/builder on 27.06.2019.
Thereafter, immediately the offer of possession was made to all the
flat allottees of phase-I as per clause 12 of the allotment letter
including the appellant herein and requested them to come and take
possession of their respective units after making balance payments. In
pursuance to the offer of possession made by the respondent herein,
several families have already taken possession of the respective
flats/units and have also started residing in the said society but the
complainant/appellant herein did not come forward to take possession
of the unit allotted to him. Therefore, the delay in taking the
possession is deliberately being made by the appellant with the
intention to harass the respondent and extort money from the builder
who has timely completed the project and has also offered the
possession to the appellant. In the light of the same, it can be said that
there is no delay on the part of the respondent and therefore it is not
liable to make any delay payment or compensation on any ground
whatsoever to the appellant. In the present case, despite of the fact
that the offer of possession was already sent to him, the appellant
approached Ld. Authority with unclean hands with the sole motive of

escaping from the liability of making the balance payment.

The respondent has further submitted that temporary occupancy
certificate was accorded to the respondent/builder on 27.06.2019 and
thereafter, the respondent completed the work of STP and other
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works were completed in the timeframe granted by the concerned
authority and the same has already been submitted to the concerned
authority for granting completion certificate. The respondent has
further submitted that the appellant himself has failed to come
forward and take possession of the allotted unit. He is simply trying
to run away from his liability of making the remaining payment to the

respondent.

The respondent further submitted that the impugned order has been
passed after considering all the facts and circumstances and hearing
both the parties and there is no illegality or infirmity in the same and

the present appeal is liable to be dismissed with costs.

The appellant has denied the averments of the respondent made in the
objections. He has submitted that there is no force in the averments
made in the objections filed by the respondent in its entirety and most
respectfully prays that nothing shall be deemed to be admitted in

absence of specific denial.

The appellant has submitted that he has not been given full
opportunity and the impugned judgment and order has been passed in
two sitting during virtual hearing on account of Covid-19 pandemic
situation. He has submitted that the learned Adjudicating Officer has
not considered all facts and circumstances that were available in favor
of the appellant causing grave financial loss to the appellant and

thereby causing miscarriage of justice.

The appellant has submitted that the project of respondent company
was sanctioned by the (GNIDA) in 2011 for 8 towers i.e. Al, A2, BI,
B2, C1, C2, D1 and D2. The appellant booked his 2-BHK unit
initially on 31-07-2014 in C1 Tower Flat No-1205 which was under
construction at that time and was lured to pay 95% cost the flat within
one year on verbal assurance to deliver unit by Dec 2016. Due to
certain reasons not known to appellant, construction of C1 tower
delayed and when appellant raised hue and cry for offer of possession
as verbally promised by Dec 2016, Respondent himself offered to
transfer his 2-BHK unit into vacant 3-BHK Unit in Tower-Bl

claiming that the construction of which was almost completed in
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order to avoid problem, Since appellant was in dire need of flat,
therefore, he agreed to the proposal provided his date of booking
would stand 31-07-2014 and the respondent Company assured that
the same payment paid by the appellant for his 2 BHK unit of CI-
1205 to Respondent Company since 31/07/2014 considered for
change of 3BHK unit, Accordingly respondent issued allotment letter
of Unit No-1402 in B1 Tower and also issued Permission to mortgage
to Bank for new unit in continuance of earlier letter and also taken
difference amount for change of unit from housing loan bank through
top-up and increasing the same housing loan from concerned HDFC
Housing Loan Bank. The extra cost of the bigger size flat was also
adjusted taking into consideration of 95% payment earlier made for
initial booking. Therefore, the appellant is entitled to get delay
penalty after 3 years from the date of booking l.e. 31/07/2014.

The appellant further submitted that contention of respondent
regarding request of appellant for the change of flat from C-1205 to
B1-1402 is false and concocted since no copy of any request
letter/application claimed to have been annexed by respondent in its

objection.

The appellant has further submitted that in fact GNIDA has taken a
policy to increase FAR for new projects in the area but respondent in
order to further increase number of flats illegally purchased extra
FAR before change of unit from 2 BHK to 3 BHK of appellant in
connivance of GNIDA authority and scrapped initial layout plan
fraudulently in order to increase number of flats. The appellant has
stated that the respondent has also admitted to have submitted
amended layout plan in 2015 scrapping initial layout plan without the
consent and information of intending allottees as per provision of the
Act, as a result of which construction of Tower-C1 is hampered in
which appellant initially booked his unit in 2014. That this fact was
totally ignored by Hon'ble UPRERA Court passed Impugned order.

The appellant has further submitted that 95% of total cost of 2 BHK
unit booked by petitioner initially in Tower-C1 was paid within one

year from date of booking on the completion of top floor as per flexi
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plan of the agreement but later on respondent stopped further
construction on account of amended layout plan in which number of
towers were reduced from 08 to 07 illegally as evident from layout
plan annexed in above para. The respondent forced the appellant to
opt for a 3-BHK unit vacant in Tower-Bl instead of original unit
booked by him which was claimed to be likely completed within 03
months. In order to get roof over his head, the appellant agreed, but
even then, the respondent did not provide possession of the changed
unit in stipulated time. The date of sanction of project of respondent
company is November 2011 and on the basis of this sanction
petitioner booked his unit on 31/07/2014 and paid 95% payment of
total consideration up to 2015 in flexi scheme of payment as per

allotment letter.

The appellant submitted that the claim of respondent company to
have sent offer of possession on the basis of Temporary Occupancy
certificate is baseless since temporary occupancy certificate itself
contain certain deficiencies such as electric wiring, Sewage
Treatment Plant etc. and competent authority GNIDA gave 18
months’ time to respondent company to remove above
discrepancies/rectifications and obtain fresh OC after that. It is
pertinent to mention that respondent did not complete the
deficiencies/ rectifications as a result of which OC dated 27-06-2019
as being claimed as basis of offer of possession has been cancelled by
GNIDA on 21/10/2021. In absence of proper occupancy certificate,

the claim of respondent to have offered possession in 2019 falls flat.

The appellant has further submitted that the respondent admitted that
construction of project was initially started in 2011 and as per
Hon'ble Supreme Court Rulings it should have been completed within
36 months from date of construction started. The claim of respondent
that project was started in Two phases are quite misleading statement.
No such intention was shown by the respondent at the time of initial
booking of flat C1-1205 that project is divided into two phases (PH-1
& PH-II). it was an afterthought when Act of UPRERA came into
force in 2016 where it is mandatory to register all on-going projects

in UPRERA. The project not completed within stipulated time of
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sanctioned plan shall be penalized. In order to save from mandatory
provision of the Act 2016 respondent realigned his construction plan
and on the basis of the false and self-created documents got his
project registered in UPRERA. As such claim of appellant to say
delay penalty 03 year from date of initial booking that is from 31-07-
2014 1s reasonable which was ignored by Hon'ble UPRERA Court. In
order to avoid penalty under provision of RERA Act 2016 respondent
not only cheated UPRERA but appellant too by making assurance to
offer possession in Dec 2017 on the basis of completion dated

notified as June 2018 in UPRERA.

The appellant submitted that the factors of hindrance claimed by
respondent in his project do not come in purview of FORCE-
MAJEURE enumerated in Section 6 of the Act, 2016 and the same
has been discarded by the Hon’ble Court in various similar other

matter adjudicated by Ld. UPRERA Court Greater Noida.

The appellant submitted that the claim of respondent to have
registered his project in UPRERA in 2017 is false and misleading in
the light of his admission in previous para that project was initially
started in 2011. It is pertinent to mention that Greater Noida
Industrial Authority has sanctioned the said project of Respondent to
be completed within 03 years from date of sanction letter that is by
Nov 2014 but respondent under his greed to earn more profit changed
the initial layout plan without any consent and information of
intending allottees and increased 350 number of flats from initially
sanctioned by Authority it is gross violation of building bylaws
because the respondent also reduces the proportionate share of land
area in total land of the project without any NOC from casting buyer.
Not only this, the Respondent Builder, during ongoing construction
of tower, increased the height of the building from 14 floors to 22
floors while constructing additional building on the never engineering
design of structure and other in the under-construction building. The
appellant has further submitted that the respondent has misled and

misrepresented the facts against the appellant in his objections.
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The appellant has submitted that the citation of Hon’ble Apex Court
judgment were also quoted regarding date of completion of project
will be reckoned in accordance with the initial sanction of project by
the concerned authority or the date of booking and not by the date of
completion given under the registration of project in the U.P. RERA
by the promoter. The Hon’ble Court ignored and passed the

impugned order.

The appellant has submitted that the respondent has been claiming the
offer of possession on the basis of OC dated 27.06.2019 which is
false and misleading since the same OC dated 27.06.2019 was a
temporary OC wherein certain discrepancies/rectification of the
project were notified and 18 months’ time was given to remove them.
The respondent has not rectified the discrepancies, therefore, the said
OC dated 27.06.2019 was cancalled on 20.10.2021 by the GNIDA.
On receiving 26 complaints whose adjudication was pending before
UPRERA, A QPR Architect team was appointed in September, 2019
as well as against several matters of respondent company during the
execution proceeding under Section 63 of the Act. The team
submitted the report concluding that the project is incomplete. Not
only this, the respondent company did not receive any permanent
electricity connection from the Electricity department for supply of
electricity connection in the flats of the concerned Group Housing
project and in these circumstances, the respondent cannot claim the

offer of possession.

The appellant has submitted that the respondent company is harassing
the complainants and stalling the issue of handing over possession by
sending absurd and inflated dues to be paid by the complainant at the

time of possession.

The appellant submitted that he is entitled for delay penalty from the
date of booking of his initial unit in the year 2014. Since the
respondent committed default, therefore, the flat of the appellant was
changed from Tower-C1 to Tower-B1. The respondent company has
purchased 3.5 F.A.R. without NOC from the existing

complainants/home buyers and increased approximately 350 more
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unit in under construction towers/building of the project and because
of construction of increased numbers of units under purchasable 3.5
F.A.R. getting delayed and, therefore, the appellant is entitled for
penalty and compensation from the due date of initial booking in the

month of September, 2014 till date.

Heard learned counsel for the appellant Ms. Surangama Sharma and
learned counsel for the respondent Sri Saurabh Misra and Sri Gautam

Johri.

On the basis of facts, circumstances and submissions of both the

parties, we deem it proper to frame the following Issues —
(1) Whether the project is delayed?

(1) Whether Adjudicating Officer has passed the impugned
judgment/order  dated 15.09.2020 in  Complaint
No.ADJ/NCR144/03/52043/2020 (Nilesh Gunjan. Vs. M/s. JKG
Construction Pvt. Ltd., New Delhi.), without jurisdiction?

(1i1) Whether impugned judgment/order dated 15.09.2020 suffers from
any illegality and perversity?

Issue No.1:- This issue involves the analysis of fact whether the

project is delayed.

It 1s admitted fact that appellant allottee booked flat No.C-1/1205,
in the project of respondent on 04.08.2014, area 1185 sq. ft. for
the total cost of unit Rs.38,81,500/-. Allotment letter was i1ssued
on 14.08.2014. The payment was based on flexi payment plan as
mentioned in the allotment letter. No specific date of
completion/assured date of possession was mentioned in the
allotment letter. The appellant has submitted that 95% of the cost
was paid to the respondent promoter by March, 2016 but the
possession was not given. Later on, the respondent promoter
forced him to switch over his booking in Tower B-1 since the
respondent promoter was unable to complete the project in
Tower-C in time. Appellant allottee also submitted that being in

dire necessity of flat, the allottee agreed for the change of flat. The
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respondent promoter booked flat No.B-1/1402, area 1765 sq. ft.
for the cost of Rs.56,59,9,031/- The respondent promoter issued
allotment letter dated 06.01.2017, adjusted the amount of previous
flat Rs.35,75,309/- and issued letter dated 21.03.2017 to the
allottee for the change of allotment of flat. The appellant has
submitted that the respondent promoter after getting temporary
OC dated 27.07.2019 issued offer of possession. The appellant has
submitted that this temporary OC was cancelled by the GNIDA,
vide letter dated 20.10.2021 because the respondent promoter did
not comply/fulfil the conditions mentioned in the temporary OC.
The appellant has submitted that the respondent promoter has
issued offer of possession without legal occupation
certification/completion certificate. The appellant has submitted
that delay in completion of the project will be calculated from the
date of first allotment because allottee’s deposit amount was
adjusted in second allotment. No date of completion/assured date
of possession was mentioned in the first allotment letter.
Therefore, in view of the judgment of Hon’ble Supreme Court in
para-15 in the Civil Appeal No(s).3533-3534 of 2017 (M/s.
Fortune Infrastructure. Vs. Travor D’LIMA & Ors), decided
on 12.03.2018, which is as follows:-

“15. Moreover, a person cannot be made to wait indefinitely for the
possession of the flats allotted to them and they are entitled to
seek the refund of the amount paid by them, along with
compensation. Although we are aware of the fact that when
there was no delivery period stipulated in the agreement, a
reasonable time has to be taken into consideration. In the facts
and circumstances of this case, a time period of 3 years would
have been reasonable for completion of the contract i.e., the
possession was required to be given by last quarter of 2014.
Further there is no dispute as to the fact that until now there is no
redevelopment of the property. Hence, in view of the above
discussion, which draw us to an irresistible conclusion that there
is deficiency of service on the part of the appellants and
accordingly the issue is answered. When once this Court comes to
the conclusion that, there is deficiency of services, then the
question i1s what compensation the respondents/complainants is
entitled to?”

From the above judgment of Hon’ble Supreme Court, it

is clear that if no period of completion/date of assured possession
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has been mentioned in the allotment/agreement, then three years
period will be reasonable period of completion/assured date of
possession. The allottee cannot be made to wait indefinitely for
possession of the flat. The appellant has submitted that three years
period expired on 14.08.2017. Offer of possession has been issued
by the respondent promoter on the basis of temporary OC, which
was later, cancelled by the GNIDA. The appellant has further
submitted that offer of possession was issued with illegal inflated
demands. On the basis of above submissions, the appellant
allottee has urged that project is delayed and prays for delay
interest after the expiry of three years period from the date of first

allotment.

The respondent promoter has submitted that the appellant allottee
booked a flat No.C-1/1205 on 04.08.2014 for which allotment
letter was issued on 14.08.2014. The appellant allottee himself
requested for change of flat of larger area. On the request of
appellant allottee, the allotment of flat was changed from C-
1/1205 area 1185 sq. ft. to B-1/1402 area 1765 sq. ft.
Consequently, the allotment letter/agreement was executed on
06.01.2017. The respondent promoter has submitted that the
appellant allottee has voluntarily requested for the change of flat
due to his need for a larger flat for which NOC was also issued by
the respondent promoter to the financing Bank of allottee. The
respondent promoter has submitted that period of
completion/assured date of possession will be counted for the
subsequently allotted flat from the date 06.01.2017. The
subsequent allotment of flat has the effect of cancelling the
previous allotment. The deposited amount of the earlier flat was
adjusted against the new allotment on request of the allottee. The
allotment of subsequent flat is a fresh contract. After obtaining
temporary OC dated 27.06.2019 the respondent promoter
immediately issued the offer of possession to the appellant
allottee. The respondent promoter submits that there 1s no delay in
offering possession of the flat because temporary OC has been

obtained within three years from the date of subsequent allotment
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of flat and offer of possession has also been sent to the allottee

within time.
Section 62 of Indian Contract Act, 1872 is extracted:-

“62. Effect of novation, rescission, and alteration of
contract.—If the parties to a contract agree to substitute a
new contract for it, or to rescind or alter it, the original
contract, need not be performed.”

In the context of the facts of present case, it is clear that
earlier allotment of flat No.C-1/1205 was substituted by the
subsequent allotment of flat No.B-1/1402 having larger area and
costlier than the earlier one. Fresh allotment letter has been issued
by the promoter which certainly has the effect of rescinding the
first allotment letter. Only subsequent allotment letter 06.01.2017
is effective at present. It is also clear that subsequent allotment
letter has been issued within three years of first allotment. First
allotment letter has been substituted/rescinded or altered by the
subsequent contract on the request of allottee himself. Therefore,
fresh period of completion/assured date of possession will run
from the subsequent allotment/agreement dated 06.01.2017. No
period of completion and assured date of possession has been
mentioned in the subsequent allotment letter also. Therefore, three
years/period is to be taken for the completion/assured date of

possession for the subsequently allotted flat.

This Tribunal has decided the issue of temporary occupancy
certificate in Appeal No.266 of 2024 (Vijendra Singh Raghav. Vs.
Strategic Developers Private Limited.) (Judgment/order dated
24.11.2025). Paragraphs 28 to 36 of the said judgment are

extracted as under:-

“28. At this stage, it would be apposite to refer to the provisions
of Real Estate (Regulation and Development) Act, 2016
(for short, ‘Act,2016’), and Greater Noida Industrial
Development Area Building Regulations, 2010 (for short,
‘Building Regulations’).

29.  Section 2(q) of Act, 2016 defines ‘completion certificate’
which means the completion certificate certifying that the
real estate project has been developed according to the
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sanctioned plan as approved by the competent authority.
Section 2 (q) is reproduced herein below :-

..............

(q) “completion certificate” means the completion
certificate, or such other certificate, by whatever name
called, issued by the competent authority certifying that the
real estate project has been developed according to the
sanctioned plan, layout plan and specifications, as approved
by the competent authority under the local laws”;

.............

Section 2(zf) defines ‘occupancy certificate’, means the
certificate issued by the competent authority permitting
occupation of any building which has civic infrastructure
such as water sanitation. Section 11(4)(b) mandates that the
promoter shall be responsible to obtain the Completion
Certificate or Occupancy Certificate or both and make it
available to the allottee individually or to the association of
the allottees. Section 11(4)(f) provides that the promoter
shall execute a registered conveyance deed of the unit as
provided under Section 17 within 03 months from the date
of issue of Occupancy Certificate. Section 19 provides for
rights and duties of allottees, sub-Section 10 provides that
every allottee shall take physical possession of the unit
within a period of 02 months of the Occupancy Certificate
issued for the said unit.

Regulation 20.1.1 of Building Regulations, provides for
‘Occupancy Certificate necessary for occupation’, to be
provided by the Chief Executive Officer in form Appendix-
11. Regulation-20.0 mandates that every owner/developer
shall have to submit a notice of completion of the building
to the authority in Appendix-9. Regulations 2.0 and 20.1.1
are reproduced below :-

* 20.0 Notice for issue of occupancy— Every owner shall
have to submit a notice of completion of the building to the
Authority regarding completion of work described in the
building permit as per Appendix-9 accompanied by the
documents as per checklist annexed with Appendix 9.

20.1.1 Occupancy certificate necessary for occupation —
No building erected, re-erected, shall be occupied in
whole or part until the issue of occupancy certificate by
the Chief Executive Officer in the Form given in Appendix
-11. Provided that if the Chief Executive Officer fails to
issue the occupancy certificate or send any intimation
showing his inability to issue such certificate within 90
days of the date of receipt of application for occupancy
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certificate an intimation to this effect shall have to be sent
to the Authority by the owner for occupying the building. In
case objections are intimated by the Chief Executive
Officer or by an authorized officer showing inability to
issue occupancy certificate the owner shall take necessary
action to remove the objections. If the objections remain
un-removed for a period of 6 months the application for
issue of occupancy certificate shall stand automatically
rejected. Thereafter the Chief Executive Officer shall take
suitable action for removal of unauthorized construction
with fee. Thereafter, the applicant has to apply afresh with
fee for occupancy certificate, and in such case time
extension shall not be required. ............. ”

Regulation 20.4 provides for ‘Temporary Occupation’,
issued by the Chief Executive Officer for occupation of a
building or portion thereof before its completion.
Regulation 20.4 is reproduced below:-

20.4 ‘Temporary occupation® — Where the Chief
Executive Officer on the certificate of the technical
personnel is satisfied that the temporary occupation of a
building or any portion thereof before its completion
does not adversely affect public welfare may permit
temporary occupation in the Form given in Appendix-11A
of such building or portion thereof as the case may be, for
such period as he deem:s fit.

We have carefully perused the temporary occupation
certificate dated 07.03.2019, wherein, competent authority
noted the objections and temporary occupation of the
building was granted to the respondent with a condition that
the objections be removed within 02 months. Further, on
perusal of definition of the ‘temporary occupation’ it
clearly provides that ‘temporary occupation’ of a
building or any portion thereof ‘before its completion’ is
given in Appendix 11A, ‘for such period’. The definition
clearly states that temporary occupation is being
granted before completion of the project/building for a
temporary period, but, is not Occupancy Certificate
necessary for occupation of the building as defined
under Regulation 20.1.1. Occupancy Certificate is
granted by the competent authority in form Appendix
11. It further provides that no building shall be
occupied in whole or part until the issue of occupancy
certificate by the Chief Executive Officer.

On specific query, learned counsel for the respondent
submits that Occupancy Certificate of the project came to
be obtained on 26.11.2019, thereafter, offer of possession
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was not made or given to the appellant. In the
circumstances, since temporary occupation is not the
completion certificate, further, offer of possession of the
unit based thereon was not lawful and valid as
contemplated under the Act, 2016, issued prior to obtaining
OC.

In Venkataraman Krishnamurthy and Ors. Vs. Lodha
Crown Buildmart Pvt. Ltd. 2024(4) SCC 230, wherein,
the Court while considering the Development Control
Regulations, 1991, applicable in the State of Maharashtra,
was of the opinion having regard to the definition of
Occupancy Certificate (OC) that OC denotes completion of
the project in all respects. This is fortified by the format of
OC in Appendix-XXII of the Regulations.

In the given facts, temporary occupation of the building
cannot be equated with Occupancy Certificate under the
Building Regulations framed by GNIDA. As per the
definition of Occupancy Certificate under Section 2(zf)
of Act, 2016, includes any certificate, by whatever name
called, issued by the competent authority permitting
occupation of a building or the part thereof, as per local
laws. This definition is broad and inclusive, and includes
part occupancy certificate of a building in a project,
however, would not cover and include temporary
occupation of a building or part thereof.”

Perusal of temporary occupancy certificate dated 27.06.2019

reveals that Temporary OC was issued for a period of 18 months

for 266 flats situated in Tower A-01, B-01, A-02, B-02 and 20

shops with the following conditions:-

(1)

(i)

(iii)

Consent to operate STP and DG is to be submitted

within 18 months;

NOC from Labour Department is to be submitted

within 18 months.

Electrical wiring is to be completed before possession

of flat.

Perusal of letter dated 20.10.2021 (Patrank-
Niyojan/BP-2529 (C)/2021/3748 reveals that temporary
occupancy certificate issued by the GNIDA dated
27.06.2019 has been cancelled because conditions

given in temporary occupancy certificate dated
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27.06.2019 were not completed/fulfilled within
prescribed period of 18 moths.

On the basis of the above analysis and discussion, it is clear that
offer of possession has been issued by the promoter to the allottee
on the basis of temporary occupation certificate issued by the
GNIDA only for a period of six months on certain conditions.
Therefore, offer of possession issued by the promoter on the
strength of temporary occupation certificate is invalid, not being
in terms of the Act, 2016 and Building Regulations. The valid
offer of possession can be issued by the promoter to the allottee
only on the basis of partial occupation certificate or final
occupation certificate. Temporary occupation certificate 1is
dependent on the fulfilment of conditions imposed by the issuing
authority. Therefore, unless and until, the imposed conditions are
satisfied by the promoter within the time provided by the
authority, and thereafter must obtain occupation certificate. The
valid offer of possession can be issued by the promoter after
obtaining occupation certificate. The offer of possession issued on
the strength of temporary OC was not valid. The allottee,
therefore, was not under any legal obligation to pay the balance
amount of consideration and charges for stamp fees etc., for the
execution of conveyance deed, as well as, possession. The
temporary occupation certificate in itself is evidence of the fact
that the project is still not complete. Later on, due to non-
fulfilment of conditions of temporary occupation certificate dated
27.06.2019 was duly cancelled by the GNIDA, vide letter dated
20.10.2021. No other occupation certificate/completion certificate
has been filed by the promoter certifying completion of the
project/unit of the allottee. On the basis of the above analysis, it is
clear that the respondent promoter could not complete the project
within the period of three years after the allotment of subsequent
unit. Therefore, we are of the considered view that the project is

delayed. Issue No.(i) is answered accordingly.

Issue No.(ii):- This issue involves the analysis of fact whether the

Adjudicating Officer has passed the impugned judgment/order
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dated 15.09.2020 in Complaint No.ADJ/NCR144/03/52043/2020
(Nilesh Gunjan. Vs. M/s. JKG Construction Pvt. Ltd., New Delhi.), without
jurisdiction.

It has been submitted by the respondent counsel during the course of
argument that the impugned order dated 15.09.2020 has been passed by the
Adjudicating Officer granting delay interest in the form of compensation. It
has been submitted by the respondent promoter side that the impugned

judgment is without jurisdiction.

10.2  The respondent promoter has argued that the respondent promoter has not filed any

appeal against the impugned order of Adjudicating Officer challenging the
jurisdiction of Adjudicating Officer. The point of lack of jurisdiction is a legal issue
and the cognizance of which can be taken suo motu by the Tribunal itself because the
law has been settled on the point of jurisdiction of Regulatory Authority and
Adjudicating Officer under the RERA Act, 2016. Hon’ble Supreme Court has
settled the law on the point of jurisdiction of Regulatory Authority and Adjudicating
Officer under RERA Act, 2016 in the case of M/s. NEWTECH
PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF U.P.
and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while
dealing with the jurisdiction of the Authority and the Adjudicating
Officer under the provision of the Real Estate (Regulation and

Development) Act, 2016 by framing a question as follows:-

“l.  Whether the authority has jurisdiction to direct return/refund of the
amount to the allottee under Sections 12, 14, 18 and 19 of the Act
or the jurisdiction exclusively lies with the adjudicating officer
under Section 71 of the Act?”

After elaborate discussion, the Hon’ble Apex court at paragraph
86 held that:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated
with the regulatory authority and adjudicating officer, what finally
culls out is that although the Act indicates the distinct expressions
like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint
reading of Sections 18 and 19 clearly manifests that when it comes
to refund of the amount, and interest on the refund amount, or
directing payment of interest for delayed delivery of possession,
or penalty and interest thereon, it is the regulatory authority which
has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question of
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seeking the relief of adjudging compensation and interest thereon
under Sections 12, 14, 18 and 19, the adjudicating officer
exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. If
the adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the adjudicating officer
as prayed that, in our view, may intend to expand the ambit and
scope of the powers and functions of the adjudicating officer under
Section 71 and that would be against the mandate of the Act

2016

Perusal of above judgment of Hon’ble Supreme Court clarifies
that the Adjudicating officer has no jurisdiction to grant the delay
interest in the form of compensation. Provisions to grant delay
interest has been mentioned in Section 18 (1) of the RERA Act,
2016 is extracted:-

“Section 18. Return of amount and compensation.

(1) If the promoter fails to complete or is unable to give
possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as
the case may be, duly completed by the date specified
therein; or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under this Act or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the
amount received by him in respect of that apartment, plot,
building, as the case may be, with interest at such rate as
may be prescribed in this behalf including compensation in
the manner as provided under this Act:

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.

As per Section 18 (1) of the RERA Act, 2016, if allottee does not
withdraw from the delayed project, then he will get delay interest
with possession and if the allottee withdraws from the delayed
project, then he will get deposited amount plus interest including
compensation. The jurisdiction to grant delay interest or refund of

deposited amount with interest lies with the Regulatory Authority
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while jurisdiction to grant compensation lies with Adjudication
Officer. The impugned order dated 15.09.2020 has been passed by
Adjudicating Officer in Complaint No. ADJ/NCR144/03/52043/2020
(Nilesh Gunjan. Vs. M/s. JKG Construction Pvt. Ltd., New Delhi.),
granting delay interest in the form of compensation. Therefore,
the impugned order dated 15.09.2020 has been passed by the
Adjudicating Officer without jurisdiction. The Issue No.(ii) is

answered accordingly.

Issue No.(iii):- This issue involves the fact whether the impugned
judgment/order dated 15.09.2020 suffers from any illegality and

perversity.

Answer to Issue No.(i1) makes it clear that the project is delayed.
Answer to Issue No.(i1) makes it clear that the impugned order
dated 15.09.2020 has been passed by the Adjudicating Officer is
without jurisdiction. Therefore, we are of the considered view that
the impugned order of Adjudicating Officer dated 15.09.2020

suffers from illegality and perversity on the above two counts.

Under Section 18 (1) of the RERA Act, 2016, the appellant
allottee is entitled for delay interest till the date of valid offer of
possession. In the present case, the valid offer of possession can
be issued by the promoter only after obtaining

occupation/certificate as per legal provisions.

It has been discussed in Issue No.(1) that offer of possession issued by
the promoter on the basis of temporary occupation certificate, was not a
valid offer of possession. In case of temporary occupation certificate,
promoter can issue valid offer of possession when promoter fulfils the
conditions of temporary occupation certificate and obtains partial or
complete occupation certificate/completion certificate. The allotment
letter regarding subsequent allotment of flat No.B-1/1402 area 1765 sq.
ft. was issued on 06.01.2017, promoter was to deliver the possession of
flat on or before 06.01.2020 (period of possession three years).
Promoter’s offer of possession based on temporary occupation
certificate was not valid offer of possession because promoter could not

fulfil the conditions of the temporary occupation certificate and
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temporary occupation certificate was cancelled by the GNIDA, vide
letter dated 20.10.2021. No  further partial occupation
certificate/occupation certificate/completion certificate has been filed
or uploaded by the promoter. Therefore, the allottee is entitled for
delay interest till the valid offer of possession issued by promoter after
obtaining the occupation certificate/completion certificate or

possession whichever is earlier.

In view of aforenoted facts, the learned counsel for the appellant
submits that the component of delay interest may be decided at this
stage. The promoter admits that OC/CC has not been received of the
project after the cancellation of temporary OC. Answer to the Issue
No.(i) clarifies that the impugned order dated 15.09.2020 has been
passed by the Adjudicating Officer without jurisdiction. When the date
of completion/assured date of possession is clear and promoter has not
obtained any partial occupation certificate/occupation
certificate/completion certificate regarding the project, the appellant
allottee is entitled to delay interest from the assured date of possession
till the valid offer of possession issued by the promoter to allottee. This
period of delay for the computation of delay interest is clear. Therefore,
no purpose would be served in relegating the parties to appropriate
forum for compensation of delay interest for the very same period. In
view of Sub-section (6) of Section 44 read with Sub-section (1) of
Section 53 of the Act, 2016 the matter can be settled in appeal being

mathematical exercise. The relevant provisions are extracted as below:-

“44. Application for settlement of disputes and appeals
to Appellate Tribunal.

(6) The Appellate Tribunal may, for the purpose of
examining the legality or propriety or correctness of any
order or decision of the Authority or the adjudicating
officer, on its own motion or otherwise, call for the records
relevant to deposing of such appeal and make such
orders as it thinks fit.”

“Section 53 — Powers of Tribunal.—(1) The Appellate
Tribunal shall not be bound by the procedure laid by the
Code of Civil Procedure, 1908 (5 of 1908) but shall be
guided by the principles of natural justice...”

Hon’ble High Court in RERA Appeal No.72 of 2025 (Ratan
Buildtech Private Limited. Vs. Anil Kumar), decided on 04.08.2025

has observed in paragraph-42 as below:-
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“Even if the submission of the Counsel for the appellant that
the appellate court was wrong in recording that there was
admission with regard to delay in delivery of possession and
the admission was confined only to that effect that
apartment could not be delivered to the allottee and there
was no admission to liability to pay interest, would not alter
the final out come as it is already held that the statutory
interest is essentially a mathematical exercise and does not
require any adjudicatory exercise ”.

12. Accordingly, the present Appeal No.816 of 2020 (Nilesh Gunjan. Vs.
M/s. JKG Construction Pvt. Ltd., New Delhi) is allowed by passing the

following orders:-

(1)

(iii)

Date:03.02.2026
RajneeshPS)

The impugned order passed by the learned Adjudicating
Officer dated 15.09.2020 in Complaint
No.ADJ/NCR144/03/52043/2020 (Nilesh Gunjan. Vs. M/s. JKG
Construction Pvt. Ltd., New Delhi.), is set aside and quashed.

The respondent promoter is directed to pay the delay interest with
effect from 07.012020 till the date of wvalid offer of
possession/possession (after obtaining the OC/CC) to the allottee
(whichever is later), at the rate of MCLR+1% per annum on the
amount deposited by the allottee.

The cost of litigation assessed at Rs.25,000/- will be paid by the
respondent promoter to the allottee.

(Devindar Singh Chaudhry) (Sanjai Khare)



