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Heard learned counsels for the parties at length.

The appeal is instituted against the order dated 15-12-2022, passed by the
Regulatory Authority arising from complaint No. NCR145/05/94823/2022
whereby the relief against the cancellation order of the unit came to be rejected

inter-alia on the ground that the appellant had defaulted.

The facts, in brief, stated is that the appellant approached the respondent and was
allotted Flat No. 801, Tower B-1, at Eutopia Phase-1, Plot No. 8, Siddharth Vihar,
Sector-8, Ghaziabad. The cost of the unit was at Rs 89,65,500/- plus taxes.
Accordingly, the appellant was required to deposit Rs 94,13,775/- and he paid
Rs 8,41,377 plus taxes which was duly acknowledged. The agreement for sale
was executed on 24-12-2020. It appears that the appellant was unable to pay the
installments as agreed upon, approached the respondent seeking permission to
transfer the booking/allotment of the unit to third party. The proposal of the
appellant was duly agreed upon by the respondent promoter subject to condition
that 50% of the cost price is required to be deposited otherwise, respondent would
suffer loss as the construction would be delayed for want of funds. The appellant

arranged through a third party two cheques to the tune of Rs 9,50,000/- and



Rs 28,60,000/- respectively, which was submitted by the appellant to the

respondent.

However, third party never approached the respondent to execute the fresh
agreement for allotment of the unit. Accordingly, the cheques deposited by the
appellant were never encashed by the respondent. Thereafter, no further
installment was deposited by the appellant. Consequently, the respondent, as per
terms and conditions of the agreement, issued demand letter-cum-notices on 17-
11-2021, 21-12-2021, 21-02-2022 and then 23-03-2022. The appellant did not
respond to the notices, nor, did he deposit the amount due as per the terms of the
agreement. In the circumstances, respondent had no other option but to proceed
for cancelling the unit according to the terms and conditions of the ‘Agreement
for Sale’. The cancellation order came to be passed on 10-05-2022. Aggrieved,
appellant approached learned Regulatory Authority assailing the cancellation

order.

In this backdrop, learned counsel for the appellant submits that appellant is
entitled to receive the booking amount from the respondent on cancellation of the

allotted unit.

The sole question that arises is as to whether the respondent promoter was
justified in cancelling the unit, allotted to the appellant or in the alternative
whether the appellant is entitled to receive the booking amount at Rs 8,41,377/-

minus taxes.

The facts inter se parties are not in dispute. The unit came to be allotted to the
appellant on 05-11-2020, agreement to sale was executed on 24-12-2020, upon
depositing 10% of the booking amount. Thereafter, the appellant was unable to
satisfy the further payments as per the agreement which was construction linked.
Consequently, appellant made a request to the respondent to transfer the allotment

of the unit to a third party, which was duly agreed upon by the respondent subject



to the condition that 50% of the cost price was to be deposited by the third
party/appellant and formalities of allotment and agreement were to be carried out.
The appellant arranged a third party and submitted two cheques of Rs 9,50,000/-
and Rs 28,60,000/- respectively, however, the third party never appeared before
the respondent for completing the formalities in respect of the unit in question.
In other words, alleged third party, arranged by the appellant, did not show any
interest in the allotment for purchase of the unit. Since, third party did not appear,
the respondent rightly did not encash the cheques, submitted by the appellant on
behalf of the third party. Thereafter, appellant defaulted and did not pay further
installments. Consequently, demand notices in terms of the agreement were
issued on four occasions by the respondent, as noted in the preceding paragraph
which were not honoured by the appellant. The respondent had no option but to
cancel the allotted unit and forfeit the booking amount in terms of paragraph

9.3 (i1) of ‘Agreement for Sale’, which reads as under:-

“In case of Default by Allottee under the conditions listed above
continues for a period beyond 3 (three) consecutive months after notice
from the Promoter in this regard, the Promoter may cancel the allotment
of the Apartment in favour of the Allottee and refund the money paid to
him by the Allottee by deducting the booking amount and the interest
liabilities and this Agreement shall thereupon stand terminated. The

Promoter must not be in default to take this benefit;

Provided that the Promoter shall intimate the Allottee about such

termination at least thirty days prior to such termination.”

On specific query, learned counsel for appellant is unable to show from the record
that the respondent failed to comply the terms of para 9.3 (ii) of the ‘Agreement

for Sale’.



Further, it is not being disputed by the appellant that except the booking amount,
no other amount was deposited. The respondent, in the circumstances was
justified in cancelling the unit and forfeiting the booking amount as the

respondent had suffered loss and injury for no fault of his.

Considering the above facts and circumstances, we are unable to persuade
ourselves in taking a different opinion than that taken by the learned Regulatory

Authority. The appeal lacks merit, accordingly, is dismissed.

No order as to cost.
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